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Excerpts from Transcript of Testimony. 
BEFORE THE FEDERAL POWER COMMISSION 


In the Matters of: 


Texas Easrern TRANSMISSION CorPo- 
RATION 


Texas Eastern Penn-Jersey Trans- 
Mission CoRPORATION 


ConrrventaL Or Company 
M. H. Maze 
Sun Om Company 


Genzrat Crupve Om Company 


Federal Power Commission, 
441 G Street, Northwest, 
Washington, D. C. 

Tuesday, November 19, 1957. 


The above-entitled matter came on for hearing, pursuant 
to notice, at 10:00 o’clock a. m. 


Before: Gren BR. Law, Presiding Examiner. 
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Mus Cox was called as a witness and, having been first 
duly sworn, was examined and testified as follows: 


108 
Direct examination by Mr. Head: 


110 
Testimony of Mus Cox 


My name is Mills Cox and my residence is Houston, 
Texas. 

At the present time I am Executive Vice President of 
Transwestern Pipeline Company and prior to that time, 
through October 31, 1957, I have been Vice President of 
Texas Eastern Transmission Corporation and in charge of 
and responsible for the gas supply of Texas Eastern. 

I joined Texas Eastern in April, 1948, as Manager of 
Gas 
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Supply, and was made a Vice President in April, 1950. 

Prior to my association with Texas Eastern, with the 
exception of the time for my education and time in the ser- 
vice in World War II, I have been engaged in various phases 
of the oil and gas business from 1918, and this experience 
and association has continued until the present time. 

As a part of my duties and responsibilities with Texas 
Eastern, I at all times kept myself as fully informed as 
possible with the gas reserves available for purchases in 
the areas traversed by its pipelines, as well as the prices 
being paid and offered for gas by Texas Eastern’s com- 
petitors in such areas. 

I will cover Exhibits numbered 3-C through 3-K, inclu- 
sive in my testimony. Exhibits 3-C through 3-F are Gas 
Purchase Contracts, each dated February 1, 1957, executed 
by Texas Eastern with Continental Oil Company, Sun Oil 
Company, General Crude Oil Company and M. H. Marr, 
respectively, covering the purchase by Texas Eastern of an 
aggregate of 104,000 Mef of gas per day at a pressure base 
of 15.025 psia from the Rayne Field, Acadia Parish, 
Louisiana. 

Each contract is for a primary term of 20 years from 
the date of initial delivery of the gas and the four contracts 
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cover a major gas reserve which has been estimated to con- 
tain in excess of 750 billion cubic feet of proven gas 
reserves. 

I personally executed and negotiated each of these 
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contracts in my capacity as Vice President of Texas 
Eastern. 

Exhibit 3-G is an agreement whereby Continental is 
designated as agent for sellers. Exhibits 3-H through 3-K 
are separate agreements with minority interest owners cov- 
ering the purchase of their gas upon the same general terms 
and conditions as are contained in the four principal con- 
tracts. 

Each of the contracts provides for an initial price of 
22.6 cents per Mcf with an annual fixed escalation in the 
amount of four mills per Mef on the first day of November 
of each year for the first 19 years of the primary contract 
term. 

The sellers under the contracts are entitled to reim- 
bursement for the present Louisiana gas gathering and 
severance taxes, plus seven-eighths of any increased or 
additional taxes levied on the gas to be delivered under the 
contracts. 

The payment of this price was conditioned upon the 
dedication by the sellers of a total gas reserve of not less 
than 730 billion cubic feet of gas. The sellers are required 
to gather and deliver the gas at a central point in the Rayne 
Field. The gas to be delivered will be dehydrated gas hav- 
ing a heating value of not less than 1,000 Btu per cubic 
foot and conforming to Texas Eastern’s usual quality 
specifications. 

No adjustment is made in price for gas delivered with 
a heating value in excess of 1,000 Btu. However, if the 
Btu content of the gas falls below 1,000 Btu, Texas Eastern 
may elect either to refuse to accept delivery or to reduce 
the price ; 
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in proportion to the reduction in Btu content below 1,000 
Btu per cubic foot. 

The Rayne Field is easily accessible to Texas Eastern’s 
existing pipeline system, being located only approximately 
19 miles south of Texas Eastern’s 30-inch Beaumont, Texas, 
to Kosciusko, Mississippi, tie line, which was authorized in 
Docket No. G-2503. 

The Rayne gas reserve is the first reserve which Texas 
Eastern has been able to acquire for delivery into this 
30-inch line since the date of its completion in the latter 
part of 1955. 

I strongly recommended the purchase of the Rayne 
Field gas to Texas Eastern’s management for a number of 
reasons. 

As Vice President in charge of Texas Hastern’s gas 
supply, it was, of course, essential that I keep abreast of 
the future estimated demands of Texas Eastern’s custom- 
ers in order that I could attempt to acquire sufficient addi- 
tional gas reserves from time to time to meet the present 
and long-range needs of Texas Eastern’s customers. 

In this connection I was advised that Texas Eastern’s 
customers have requested an additional 250 million cubic 
feet of gas commencing in the Fall of 1958, and have esti- 
mated that their requirements will increase by a total of 
approximately 500 million cubic feet of gas per day over 
the next five years. 
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The purchase of the Rayne Field gas is essential if 
Texas Eastern is to supply even a portion of this known 
increased demand of its customers. 

In seeking available gas to satisfy the constantly in- 
creasing demands of Texas Eastern’s customers, I was 
necessarily limited to the gas reserves available for pur- 
chase in the areas traversed by Texas Hastern’s existing 
pipeline system. 
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Texas Eastern has already purchased most of the avail- 
able gas reserves offered for sale in the areas contiguous 
to the Big Inch, Little Big Inch, and Wilcox Trend System 
lines. 

As a consequence, the only uncommitted gas reserves of 
any substantial magnitude available for purchase in the 
areas accessible to Texas Eastern’s existing system are 
the proven gas reserves in Mexico and the South Coast of 
Texas in the area of Texas Eastern’s 30-inch South Texas 
pipeline extension from Beaumont, Texas, to Hidalgo 
County, Texas, which was certificated in Docket No. G-9784, 
and the large gas reserves located in South Louisiana which 
are accessible to the Company’s 30-inch Beaumont to Kos- 
ciusko tie line. 

Texas Eastern expects to be able to continue to purchase 
substantial quantities of gas for delivery into its South 
Texas line. However, I am convinced that it must also 
enter the South Louisiana gas market if it is to obtain the 
additional supplies of gas of sufficient magnitude to meet 
its customer’s demands. 
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This conviction is based upon a number of factors. In 
the first place, although the uncommitted and available gas 
reserves accessible to Texas Hastern’s South Texas line 
are large, they are not large enough to supply the estimated 
increased requirements of Texas Eastern’s customers. 

Moreover, the competition for the purchase of such 
reserves is extremely active with the result that Texas 
Kastern has recently lost out on several rather large poten- 
tial purchases in this area because of higher prices offered 
by its competitors. 

Therefore, I am of the opinion that it is essential that 
Texas Eastern also seek gas supplies in other areas. The 
large uncommitted gas reserves in Southern Louisiana 
make that area the most logical place for Texas Eastern 
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to seek reserves to augment the reserves which I expect 
it to acquire in South Texas. 

The acquisition of the Rayne Field reserve is the first 
and most important step in Texas Eastern’s plan to acquire 
additional gas reserves to supply the existing needs of its 
customers. 

Secondly, but equally as important, the prices being 
offered and paid for gas in the South Coast Area of Texas 
are now approaching the prices being paid in South 
Louisiana despite the fact that South Louisiana gas is 
nearer to the market area and thus more valuable to the 
pipelines. 
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For example, in Docket No. G-9960, the Commission 
authorized Coastal Transmission Company to construct 
a pipeline along the same area traversed by Texas East- 
ern’s South Texas pipeline and to purchase gas in com- 
petition with Texas Eastern under a price schedule 
containing initial prices ranging from 16 cents to 17 cents 
per Mef in Texas Railroad Commission District No. 4 and 
from 1714 cents to 18 cents per Mcf in Texas Railroad 
Commission District No. 3. 

The certificate issued in this same docket also had the 
effect of permitting two Florida power companies to pur- 
chase gas in South Texas on a non-jurisdictional basis at 
an initial price of 164% cents per Mcf with an adjustment 
for fluctuations in the price of Bunker C. fuel oil. 

On the basis of the October prices of Bunker C fuel oil, 
this adjustment would bring the South Texas gas producer 
a price of 22.6331 cents per Mcf. Further Consolidated 
Edison Natural Gas Company is offering to purchase gas 
in Duval and Bee Counties, Texas, at a starting price of 
1914 cents per Mcf on a non-jurisdictional basis, which gas 
is to be transported to New York for Consolidated Edison 
by Transcontinental Gas Pipeline Corporation. Long 
Island Lighting Company is also attempting to purchase 
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gas in South Texas on a non-jurisdictional basis for trans- 
portation by Transcontinental. 

In addition to these proposed non-jurisdictional pur- 
chases by out of state utilities and gas distributing 
companies, 
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the local Texas utilities and industries are also offering 
and paying prices for gas in South Texas considerably in 
excess of those currently being paid by Texas Eastern in 
the areas adjacent to its Gulf Coast and South Texas pipe- 
lines. 

In this connection, the Celanese Corporation, which has 
a Celanese plant in Nueces County, Texas, recently pur- 
chased from Pan American Petroleum Corporation the gas 
from four fields in Hidalgo County, Texas, having an esti- 
mated recoverable reserve in excess of 400 billion cubic 
feet of gas for an initial price of 16 cents per Mcf for a 
two-year period with an increase of one cent per Mef after 
the expiration of such two-year period and every three 
years thereafter. Texas Eastern had tried diligently to 
purchase this gas but was unable to meet either the prices 
or the non-jurisdictional sales basis offered by Celanese 
Corporation. 

The Central Power and Light Company of Corpus 
Christi, Texas, has also recently acquired reserves located 
in Hidalgo County, Texas, in competition with Texas 
Eastern under contracts providing for a starting price of 
18 cents per Mef and is in the market for additional supplies 
of gas for their expanding power plants in both Hidalgo 
and Nueces Counties. 

Another instance of a considerable volume of gas going 
to the intrastate market in Texas was the very recent sale of 
a large volume of gas in Atascosa County, Texas. About four 
years ago there was a renewed wildcat activity in the 
so-called - 
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Wilcox Trend Area for the purpose of exploring the possible 
producing horizons known to exist below the base of all the 
Wilcox sands. 

The chief objective of this exploration was the Edwards 
Lime, which was known to produce oil and gas in other areas 
on a trend or strike with the Wilcox Trend, and in some 
instances West of the Wilcox Areas. 

As a result of these activities, there has been developed 
through Atascosa, McMullen and LaSalle Counties several 
gas discoveries in the Edwards Lime producing horizon. 
The better producing portion of this area now is in and 
around the Fashing area in Atascosa and Karnes Counties, 
Texas, and there was developed in this area some four to 
five hundred billion cubic feet of gas. 

This gas was sufficiently close to Texas Eastern’s sys- 
tem that we made a determined effort to purchase it. 
However, the gas was sold by the producers, Lone Star 
Producing Company and Gulf Oil, on an intrastate basis 
at a starting price of 15 cents per Mcf, with this price 
increasing one-half cents per Mcf per year for the first ten 
years, and then a renegotiated new price taking into account 
gas prices in the area at that time, and the renegotiated 
price to continue for the second ten years. 

After considering the upward trend of gas prices in the 
South Texas Area, the large intrastate market in area, 
and the 
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competitive situation, Texas TEastern’s management 
approved my recommendation that Texas Eastern should 
attempt to acquire a portion of the South Louisiana gas 
reserves. 

Prior to this decision, I had at all times followed and 
kept current with the development of the gas reserves of 
the South Louisiana area, particularly the large reserves 
which were readily accessible to Texas Eastern’s system, 
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and with the prices being paid by its competitors in the 
area. 

These are attached hereto, as an appendix to my testi- 
mony, schedules showing the prices currently being paid 
and offered for gas in South Louisiana. These schedules 
show the purchaser of the gas, the Federal Power Commis- 
sion Dockets in which the prices have been approved and 
where possible, the starting date of these existing price 
schedules. 

I have also shown the five-year averages of the prices 
and the 20-year average of such prices. There is included 
in this schedule a comparable schedule for the price Texas 
Eastern has agreed to pay for the Rayne gas. 

Of the three large reserves that could have been easily 
reached from Texas Eastern’s South Louisiana line, the 
Rayne field, in Acadia Parish, was the only one that 
remained uncommitted at the time Texas Eastern actively 
entered the market in South Louisiana. 

The other two reserves had been bought by Texas 
Eastern’s competitors who were paying prices in excess of 
Texas Eastern’s 
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price. Inasmuch as the Rayne Field was only approximately 
19 miles from Texas Eastern’s South Louisiana line and 
the recoverable reserve, which exceeds 750 billion cubic feet 
of gas, was one of the larger uncommitted reserves in the 
South Louisiana area, Texas Eastern’s management author- 
ized me to exert every effort to acquire this reserve. We 
were convinced that in order to acquire a reserve of such 
large magnitude, we would have to offer a price comparable 
to or better than the prices then being paid and offered by 
our competitors. 

We were equally convinced that unless we entered the 
South Louisiana gas market promptly, we would lose all 
opportunity to obtain for our customers a share of the pro- 
lific reserves in this area because our competitors are con- 
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tinually expanding their gathering systems in the area and 
are thus in a much more favorable position to offer pro- 
ducers both the higher prices as well’as prompt delivery 
connections. 

At the time we commenced negotiations for the Rayne 
Field gas, we were confronted with the fact that most of 
our competitors were paying and offering prices in excess 
of 20 cents per Mef for gas in South Louisiana. 

In many instances, such prices were and are being paid 
and offered for gas reserves of smaller magnitude, located 
in more remote, inaccessible areas of South Louisiana. 

Further, in Dockets Nos. G-9262 and G-9960, the Federal 
Power Commission had issued an order whereby two 
Florida power 
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companies were permitted to purchase gas in two fields, 
Chocahoula and Bayou Mystic in La Fourche and St. Martin 
Parishes, South Louisiana, on a non-jurisdictional basis at 
an initial price of 20% cents per Mcf with an adjustment 
for fluctuation in the price of Bunker C fuel oil, which on 
the basis of the October prices of Bunker C fuel oil, brings 
the price of 26.6732 cents per Mef. 

In my opinion, in view of the magnitude of the gas 
reserve dedicated by the sellers, the close proximity of the 
Rayne Field to Texas Eastern’s existing system, the prices 
being paid and offered by Texas Eastern’s competitors and 
the general shortage of gas available to meet the ever 
increasing demands of the gas consumers, the price at which 
we succeeded in purchasing the Rayne Field reserve is cer- 
tainly not more than a reasonable market price for the 
quantities of gas involved in this purchase. 

Moreover, such price was arrived at by arm’s length 
bargaining and in aggressive competition with almost every 
other pipeline company purchasing gas in South Louisiana. 

Based upon my many years of experience in the oil and 
gas business and my knowledge of existing contracts for 
the purchase of gas in South Louisiana, as well as negotia- 
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tions for the purchase of gas in that area, I am of the firm 
opinion that the price provided for in the Rayne Field con- 
tracts is the lowest price at which this gas could have been 
purchased under the circumstances and conditions existing 
at the time 
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the contracts were negotiated. 

I am of the further opinion that it would be extremely 
difficult to purchase this gas reserve today at the prices 
provided for in the Rayne Field contracts. For example, 
there is presently being paid and there has been agreed to 
be paid for future supplies of gas on an intrastate basis 
in South Louisiana, a starting price of 22% cents per Mcf 
plus reimbursement of all the existing Louisiana taxes. 

This price becomes 25 cents per Mcf in 1962, and at the 
end of the first ten years of deliveries, the seller has the 
right of a price redetermination based on the average of 
the two highest prices then being paid for gas in South 
Louisiana. 

It is, of course, fundamental that gas can be purchased 
for intrastate use at a lesser price than for interstate trans- 
portation and resale because a seller in intrastate commerce 
is relieved of the uncertainty as to the price which he will 
receive for his gas as well as the expense of regulatory 
proceedings necessarily involved in an interstate sale. 

It is my further opinion, based on the tremendous 
demand for additional supplies of natural gas, particularly 
over the past three years, that the pressure of the demand 
for such additional supplies of natural gas has increased 
the price in spite of the pressure of the regulation to reduce 
the price. 

The effect of the purchase of the Rayne Field gas at the 
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price provided for in the contracts will in and of itself 
have only a minor effect upon Texas Hastern’s overall 
average cost of system gas. In no instance will the average 
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system cost of purchased gas be increased by as much as 
one-half cents per Mcf. This calculation is based on several 
different approaches in estimating the average cost of 
purchased gas by using Texas Hastern’s so-called main line 
purchase contracts at both minimum and maximum load 
factors and by computing costs of gas at existing rates, as 
well as at the rates which our pipeline suppliers are now 
collecting and will collect subject to refund. 

In reaching the decision to purchase the Rayne Field 
gas, Texas Eastern gave full consideration to the possible 
impact of the purchase upon existing Gas Purchase Con- 
tracts containing favored nation clauses. 

In this connection, Texas Eastern was advised by its 
attorneys that certain of the favored nation clauses in its 
pre-existing contracts are subject to an interpretation which 
would grant the sellers the right to receive the prices pro- 
vided for in the Rayne Field contracts but that the question 
is not entirely free from doubt and is one which can only be 
resolved by the Federal Power Commission in proceedings 
instituted by the sellers. 

Texas Eastern was further advised that even if such 
questions should be resolved by the Commission in favor 
of the 
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sellers, nevertheless under existing laws as well as proposed 
legislation, the sellers would not be entitled to receive a 
price increase unless and until the same is established to be 
a fair and reasonable price. 

Acting upon this advice and my recommendations, Texas 
Eastern reached the decision that the advantages to be 
gained by acquiring the Rayne Field reserves far out- 
weighed any possible exposure to price increases under 
favored nation clauses in existing contracts. 

In this connection, the purchase of gas in other areas 
accessible to Texas Eastern’s system at prices competitive 
with the higher prices being offered by competing pur- 
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chasers would result in a like or even greater favored nation 
exposure. 

In my opinion, Texas Eastern cannot afford to foreclose 
itself and its customers from future gas supplies simply 
because the price of gas has reached the point where addi- 
tional purchases might bring about a situation whereby 
some of Texas Eastern’s existing gas suppliers may be 
entitled to request and obtain a price increase which cannot 
exceed what the Federal Power Commission determines is 
a fair and reasonable price for the gas. 

The addition of the Rayne Field reserve to Texas 
Eastern’s system will greatly assist in meeting a critical 
need of its customers for additional gas supplies. In view 
of the large magnitude of this reserve, its strategic location 
and its close 
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proximity to Texas Eastern’s system, and the highly com- 
petitive conditions which exist in the gas market today, I 
am convinced that Texas Eastern would not be able to 
supply its customers with comparable volumes of gas from 
other sources at a cost less than the cost which will be 
incurred in delivering the Rayne Field gas. 

Mr. Cox: Mr. Examiner, it appears that on page 6, the 
first line, the company named Consolidated Edison Natural 
Gas Company, I believe the reference is probably to the New 
York utility which has the name of Consolidated Edison 
Company of New York, Inc. 

Presiding Examiner: Yes. I wonder if that is in error 
there. 

Mr. Head: Yes, your Honor, I believe that is in error. 

We would ask permission that that be changed to reflect 
the true name. 


es ° e e se e 
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Cross examination by Mr. Huntsman: 
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Q. Mr. Cox, I would ask you when you were negotiating 
the contract with the four independent producers whose 
documents have been consolidated in this proceeding—to 
wit, 
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Continental Oil Company, Sun Oil Company, General 
Crude Oil Company, and M. H. Marr—did you take into 
consideration in your negotiations on this contract what 
you considered to be a just price to pay for gas of the 
amounts and so on that this group had to offer? A. I 
wouldn’t say that I took into account what you would call 
a just price. I took into account what you would call a mar- 
ket price, which is the price between the willing seller and 
the willing buyer. 

Q. Did you at any time during the negotiations under- 
take to purchase gas from any other sources in this area or 
elsewhere? A. You mean in the Rayne area? 

Q. Yes. A. I was purchasing gas in several areas of the 
company’s pipeline system during the same time. 

Q. And the prices of gas which you were purchasing, 
none of them were as high as the one that you consummated 
here for 23.9 cents per Mcf, were they? A. No, sir, they 
were not. 

Q. How do you account for that? A. As I have stated 
in my testimony, after considering the supplies of gas avail- 
able to Texas Eastern’s system, the intense competition 
both for interstate markets and intrastate markets, I recom- 
mended to Texas Eastern that they 
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endeavor to purchase the Rayne gas. And as I have stated 
in my testimony, the prices that were prevailing and being 
offered at that time were, many of them, in excess of 20 
cents per Mcf. We concluded to endeavor to purchase this 
gas, but we put a condition in our offer and the price we 
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offered that the price would be payable for a reserve of 
not less than 730 billion cubic feet, which would put on 
Texas Eastern’s system a very close distance—not distance 
from the system—a reserve of considerable magnitude; and 
that, in my opinion, is one of the few remaining reserves 
that could be bought at that time or at this time for an 
interstate commerce sale. 
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Q. What would you say the reasonableness of this price 
or charge of 23 cents, 23.9 cents, could be based upon as a 
major premise? A. In my judgment, the reasonableness 
of the price is supported by the fact that it makes available 
to the customers of Texas Eastern a gas reserve of con- 
siderable magnitude. It is easily accessible at a minimum 
of expenditure on Texas Eastern’s part to annex the gas 
to its pipeline. The gas reserve was virtually developed, 
the development was virtually completed when we had 


negotiated and completed our negotiation for the contract. 
There was no waiting time for additional development. 

Q. In other words, you weren’t negotiating for gas like 
a cat in a bag; you knew what you were getting? 
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A. Texas Eastern knew what it was buying in buying this 
gas reserve on the contract. 

Q. As to quantity and quality? A. Quantity and qual- 
ity, yes, sir. 

Q. And I think you stated in your testimony something 
concerning the impact of the price upon the price level of 
the gas in the Texas Eastern system? A. That is correct. 

Q. You stated there it was around one-half cent per 
Mcf, is that correct? A. I believe I stated that it did not 
exceed one-half cent per Mcf in the company’s. overall 
system cost of purchase gas. 
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Q. Is that one of the considerations that prompted you 
to recommend the contract to the company? A. That, 
among others, yes, sir. 

Q. As a man of business affairs, you regard that pur- 
chase of gas under those circumstances as a sound business 
enterprise? A. I do. 


159 
By Mr. Mann: 


Q. Mr. Cox, just one final question. I believe in response 
to a question or two by Staff Counsel, you indicated that 
you believed the Rayne price here involved to be did you 
say a reasonable market price? Perhaps you would restate 
what you believe the price to be in terms of reasonable- 
ness? A. I think the reasonableness of the price is evi- 
denced by the fact that there is a willing seller and a 
willing purchaser. I think that establishes a market. I am 
not an economist, but I think that pretty well establishes 


a market, and I have got to assume that it is a fair market 
if it is 
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entered into willingly. As I say, I may be getting off into 
economics now, but—— 

Q. Well, would you not agree with me, Mr. Cox, that 
such price is within a cent or two at least—and we won’t 
split hairs here over a penny or two at this point—that 
such price is within a cent or two a price which represents 
all that the traffic will bear? A. No, sir. 

Q. In terms of Texas Eastern’s ability to buy? A. In 
the first place, I am not qualified to state or to define or 
make an assumption as to what the traffic will bear, and 
certainly it was not Texas Eastern’s intention to buy gas 
at a figure that would approach all the traffic would bear. 
Texas Eastern’s objective is to buy gas and get supplies 
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of gas as cheaply as they can, because if they do not, they 
will soon price themselves out of the market. 
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Joun S. Apams was called as a witness and, after being 
first duly sworn, was examined and testified as follows: 


Direct examination by Mr. Deakins: 


Q. State your name, please, sir. A. My name is John S. 
Adams. 

Q. Are you the same John S. Adams who has prepared 
exhibits and testimony in connection with this application? 
A. Tam. 
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Q. Mr. Adams, you are familiar with the fields that are 
to be added to the Texas Eastern gas supply other than the 
Rayne field, and about which testimony was given by the 


Witnesses Gorton and Wiggins, are you not? A. Yes, sir. 

Q. Do you have a list of those fields? A. Yes, sir. 

Q. The docket of the independent producer who is a pro- 
ducer there, shows the type of certificate which is received 
and the date the order was issued? A. Yes, I do. 

Q. I wonder if you could read those in that order: Field 
and Seller, Docket No., Type of Certificate issued, and Date 
Issued. A. All right, sir. 

Aldine Field, Mosbacher, Docket No. G-12404. Tem- 
porary Certificate issued 4/22/57. 

Bird Island, LaGloria, Docket, or rather certificate 
application has not yet been made by the independent 
producer. 
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Q. That is a wholly-owned subsidiary of Texas Eastern, 
isn’t it? A. Yes, it is. 
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Chapman Ranch Field, Seaboard. Application was 
made in Docket No. G-12425. A temporary certificate was 
issued on 8/23/57. 

In the Commonwealth Field, Commonwealth has applied 
for a certificate in Docket No. G-12989. No certificate has 
issued as yet, and deliveries have not yet commenced under 
that contract. 

In the Fort Lynn, Barnwell has applied for a certificate 
in Docket No. G-12971, and a temporary certificate was 
issued on 8/14/57—August 14, ’57. 

In the same field, Fort Lynn Field, McAlaster has 
applied for a certificate in Docket G-13556. No certificate 
has issued yet and deliveries have not yet commenced under 
the contract. 

In the South Garwood Field, Halbouty has applied for a 
certificate in G-13225. No certificate has issued as yet and 
deliveries have not as yet commenced. 

In the Guedin Field, Hunt has applied for a certificate, 
William Harbert Hunt Trust Estate has applied in G-12528. 
A permanent certificate was issued on August 9, ’57. 

In the Gyp Hill Field, Finley has applied in G-13034 for 
a certificate; a temporary was issued on September 4, 1957. 

Also in the Gyp Hill Field, Finley has applied for an 
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additional certificate under another contract in G-13366, 
under which a temporary was issued on October 16, 1957. 

In the Hidalgo Field, the Texas Company has applied 
for a certificate in G-13552. A temporary was issued on’ 
October 28, 1957. 

In the North New Taiton Field, Acco has applied for a 
certificate in G-12573, and a permanent certificate was 
issued November 4, 1957. 

In the Puerto Bay Field, Hunt has applied for a cer- 
tificate in G-12529, and a permanent issued on November 
9, 1957. 
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In the Retama Field, Harrell Drilling has applied for 
a certificate in G-13016, and a temporary was issued on 
August 30, 1957. 

In the East Riverside Field, Bright and Schiff has 
applied for a certificate in G-13124, and a certificate—and 
a temporary certificate was issued on 9/27/57. 

In the Tatum Field, Cargill applied for a certificate in 
Docket G-13027, in which a temporary certificate issued on 
August 27, 1957. 

In the Tidehaven Field, Webster applied under Docket 
G-13548, and a temporary certificate issued on October 24, 
1957. 

In the East Turtle Bay Field, Carlton applied for a cer- 
tificate in G-12640, and a temporary certificate issued on 
June 3, 1957. 
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I believe that is all. 
By Mr. Deakins: 
Q. Do you know what of the companies the producers 


you have just named have not connected up with the Texas 
Eastern system at this time? A. Yes, sir. 

Q. State those, please, sir. 

These are the ones that have not, out of that list you 
have read. A. Out of this list, these have not yet tied 
into Texas Eastern systems and commenced deliveries: 
LaGloria, Bird Island—— 

Q. That is the second one? A. Commonwealth, at the 
Commonwealth Field— Yes, sir, that is the second one. 

Commonwealth, at Commonwealth Field. 

McAlester at Fort Lynn Field. 

And Halbouty at South Garwood Field. 

Q. Those don’t have certificates as yet, do they? A. No. 

Q. Now, all of the others have been tied on for sale, is 
that correct? A. Yes, sir. 

Q. Do you know— How long, Mr. Adams? A. Well, 
no earlier than any date of certification 
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I have given here. 

Q. Yes, sir. 

Now, you know the purpose that Texas Eastern included 
this additional gas in this docket? A. Yes, sir. 

Q. What was the purpose? A. Well, the purpose, it 
was to take care of, to extend the deliverability of our con- 
tract and to take care of the additional sales which we had 
contracted for in G-12227. 

Q. In other words, if I get your testimony correctly, 
this gas had been contracted for and connected up, but had 
not been shown in any docket because it was not needed to 
complete the deliverability study? A. That is correct. 

Q. Then, this is not new gas? A. No, sir. 

Q. Other than those that have not yet been certificated 
by the Commission? A. Yes, sir. 

Q. What have the LaGloria people told you about the 
application in connection with the sale of the gas from Bird 
Island Field? A. LaGloria had advised they expected to 
file the certificate application on or immediately after 
November ist, 1957. 
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Q. So far as you know, it has not been filed? A. So far 
as I know, it has not yet been filed. 
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Q. Now, Mr. Adams, on Mr. Tillery’s exhibit there was 
some reference to spot purchase gas. You are familiar 
with that exhibit, are you not? A. Yes, sir. 

Q. Can you tell me what the words “‘spot purchase”’ 
mean used in connection with that gas as it is used by the 
company? A. Well, we have used ‘“‘spot purchases’’ in this 
Exhibit No. 4, Section T, to fit into several categories. 

The first category is non-dedicated gas in units par- 
tially dedicated by contract to Texas Eastern. 

Q. In that connection, you get this gas when the 
operator produces it? A. Yes, sir. 
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Q. Gas is delivered to you, is it not? A. That is right. 

Q. But you don’t have a contract with the owner? <A. 
That is right. We don’t have a contract with the owner. 

Q. And you buy it from the producer? <A. Yes, sir. 

Q. From the operator, I should say. A. Then in the 
second category is also another group of non-dedicated 
gas which comes to us from plants, plant operations. 

Q. Explain how that is handled. 
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A. Well, that comes about by virtue of the fact that in 
connection with this Group 2, their volumes of gas which 
the plants are selling to Texas Eastern have been increased, 
they have added to their plants since contracting for the 
sale of their gas to Texas Eastern. 

Q. That is sent through a gasoline plant and the residue 
is sold with no contract to the owner? A. That is right. 
It is just being delivered to us, and we have been getting 
it for some time, and we have assumed that with reasonable 
assurance we could continue to receive such gas or it would 
be available to us from time to time. 

Q. All right, sir. Then proceed with Group 3, now. A. 
Well, Group 3 is new production and additional develop- 
ment in fields adjacent to our pipeline. It might be addi- 
tional development in a field in which we have contracted 
for gas, or it might be new production immediately adjacent 
to our pipeline. 

We offer a ready market, they offer a ready reserve to 
us, and we have been picking up such gas as that for quite 
a period of time. 

Now, in connection with the first two categories that I 
mentioned, we have not claimed that in our gas reserves at 
all. In connection with this Group 3, some of this is now 
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included in our reserves because we have contracted for it 
as time went on. 
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Q. Have you any figures, Mr. Adams, which will show 
the quantities of gas in the past three or four years that 
Texas Eastern has secured which is in the nature of spot 
gas, as you call it, spot purchase gas? A. Yes, sir. 

Q. What are those figures in Mcf? A. Well, the non- 
dedicated categories, Nos. 1 and 2 that I mentioned earlier, 
in 1954 we bought an average of about 17,600 Mef per day. 

Q. All right, sir. A. In 1955, we got an average of 
about 20,100 Mef per day. 

In 1956, we got an average of about 25,100 Mef per day. 

During the first nine months of 1957, or through Sep- 
tember 30, 1957, we have had an average of about 17,100 
Mef per day. 

Now, of the third category mentioned, in the year 1954 
we picked up only about 975 Mcf per day, a relatively 
insignificant quantity. 

Q. That is an average day? <A. Yes, sir. 

Q. How about the years 1955, 1956, and 1957? A. In 
1955, there was a larger quantity, approximately 
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40,500 Mcf per day was received under such contracts. 

In the year 1956, approximately 30,800 Mcf per day was 
received under this type of contract or this type of gas. 

And in the first nine months of 1957, we have received 
approximately 48,300 Mcf per day. 

Q. Do you have any calculations as to the non-dedicated 
gas which you have received in the Texas Eastern System 
through those years, total volumes? A. It would be just 
the total of those figures I just read. I don’t know whether 
I have—I suppose I do have a figure here, too, Mr. Deakins. 

The combination of those two in the year 1954—thank 
you—in the year 1954, is an average of 18,609 Mef per day. 

In the year 1955, that is an average of 60,575 Mcf per 
day. 

In the year 1956, it is an average of 55,938 Mcf per day. 

And for the first nine months of 1957, an average of 
65,371 Mef per day. 
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Q. Now, Mr. Adams, Mr. Kirby asked you for some 
information or requested we furnish some information. Do 
you have that information? A.TI believe I have information 
which Mr. Kirby was inquiring about. 

Q. State what you understood him to ask for. A. I 
understood that he was interested in the total number of 
contracts which Texas Eastern has, altogether. 
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Q. All right. How many are there? A. Approximately 
301 contracts. ; 

Q. Now, I think he wanted to know how many contracts 
had no ‘‘favored-nations’”’ provisions in them, is that cor- 
rect? A. The ones he was interested in there are the ones 
on the regular system. 

Q. On the regular system? A. Yes, sir, that is correct. 

Q. How many are there? A. And there are 26 at this 
time. 

Q. He also inquired whether you could calculate the 
volumes of gas covered by the contracts that contained 
“‘favored-nations’’ clauses. <A. Yes, sir. 

Q. What is that volume? A. Well, the volume of gas— 
let me see, I don’t believe I have it caleulated just the 
way you asked that question, Mr. Deakins. 

Q. How did you calculate it? A. The way I calculated 
it here, I have the contracts subject to the ‘‘favored- 
nation’? increase, and in the year 1959, I have it on a 
percentage basis, and that is 16% percent of our total pur- 
chases in the year 1959 are contracts subject to a ‘‘favored- 
nation’? increase on account of the Rayne field price. 


677 


In the year 1960, the percentage is 15.94 percent; and 
in the year 1961, the percentage is 15.56 percent. 

Now, the next category were contracts containing 
favored-nation clauses not subject to the Rayne increase, 
and the percentage there in the year 1959 is 37.46 percent; 
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in 1960, it is 36.94 percent; and in the year 1961, it is 37.02 
percent. 

The next category was those contracts not containing 
favored-nations clauses, which I have classified or grouped 
together, the field purchases on the Texas Eastern regular 
system as well as the Wilcox System, and the percentage 
there in the year 1959 is 2.77 percent; in the year 1960, is 
2.38 percent; in the year 1961, is 2.40 percent. 

In that same category are the purchases from the pipe- 
line companies which have no favored-nations provisions, 
and the percentage of purchases in the year 1959 from pipe- 
line companies was 37.7 percent; in 1960, it is 39.16 percent; 
and in 1961, it is 39.27 percent. 

Q. What is the percentage of the Rayne field? A. The 
Rayne field represents 5.57 percent of total purchases in 
1959; 5.58 percent in 1960; and 5.75 percent in 1961. 

Q. All right, sir. 

I think Mr. Kirby asked you what proportion of the total 
purchases are field purchases and what percentage are 
pipeline 
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purchases. I assume it could be calculated from that, but 
state those percentages. A. Yes, sir. 

The field purchases in the year 1959 represent 56.26 per- 
cent of the total purchases, and pipeline purchases repre- 
sent 37.70 percent. Purchases from Mexico represent 6 
percent. 

In the year 1960, field purchases are 54.80 percent; 
pipeline purchases 39.16 percent; and purchases from 
Mexico, 6 percent. 

In the year 1961, field purchases are 54.51 percent of the 
total; pipeline purchases 39.27 percent, and purchases from 
Mexico, 6.22 percent. 

Q. Now, Mr. Kirby also asked you what proportion of 
the gas was purchased in the various railroad districts of 
Texas and in the various parishes of Louisiana. 
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Can you state that by railroad district and parish? <A. 
Yes, sir. All right, sir. 

In 1959, purchases in District 6 represented 10.48 per- 
cent; in District 3, 9.63 percent; in District 2, the Provident 
City area, 4.35 percent; in District 4, 7.25 percent. 

And along the Wilcox System, which actually covers 
parts of three Railroad Commission Districts, 9.07 percent. 

In North Louisiana, 8.72 percent. In the Rayne field, 
5.57 percent. 

679 


In the State of Arkansas, .07 percent. 

In the State of Mississippi, 1.07 percent. 

And in the State of Illinois, .05 percent. 

In the year 1960, the estimated field purchases in Dis- 
trict 6 amounted to 10.10 percent of the total; in District 3, 
9.13 percent; in District 2, Provident City area, 4.35 per- 
cent; in District 4, 7.12 percent. 

Along the Wilcox System, 8.91 percent. 

In North Louisiana, 8.47 percent. 

In the Rayne field, 5.58 percent. 

In the State of Arkansas, .07 percent. 

In Mississippi, 1.07 percent. 

Then in the year 1961, the estimated percentage of total 
purchases in District 6 represented 9.82 percent; in Dis- 
trict 3, an estimated 9.20 percent; in District 2, Provident 
City area, an estimated 4.49 percent; in District 4, 7.12 
percent. 

Along the Wilcox System, 8.85 percent. 

In North Louisiana, 8.05 percent. 

In the Rayne field, 5.74 percent. 

In the State of Arkansas, .07 percent. 

In the State of Mississippi, 1.08 percent. 

Q. Now, Mr. Adams, Mr. Huntsman inquired of one 
witness as to why we took less gas from the Mexican com- 
pany in the winter than in the summer. Is that a fact, 
or not? 
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A. No, sir. We estimated the same quantities of gas to 
be taken daily across the year under the Mexican contract. 

Q. That was average, was it not? A. That was an 
average day in each of the three years. 

Q. Mr. Huntsman also inquired as to the ‘‘take or pay 
for’? quantity in the Rayne contract. Can you state what 
that is? A. Yes, sir. 

Under all of the Rayne contracts, it is approximately 
104,000 Mcf per day. 

Q. Now, Mr. Adams, do you know Texas Hastern’s 
policy with reference to connecting up additional purchases, 
such as those to Bird Island and that category, to which 
you testified earlier? Do you know what the policy is as 
to whether or not it connects those fields up without any 
authority of the Commission on the part of Texas Eastern? 
A. No, sir. Our policy, of course, is to await certification 
by the Federal Power Commission, and we are notified of 
a temporary or permanent certificate. 


Q. That is certification of the producer? A. Of the pro- 
ducer, yes, sir. 

Q. All right, sir. 

When you get that notification, what do you do? A. If 
we have received all authorizations necessary, why then we 
proceed to tie that gas in. 

Q. And that was the case in connection: with those 
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fields which you testified were already connected up? A. 
Yes, sir. 

Q. Now, do you know whether or not Texas Eastern has 
a blanket certificate to build facilities to connect up fields 
of that type? <A. Yes, sir, it does. 

Q. Has that been the case in the last two or three years? 
A. I believe our first blanket certificate was received dur- 
ing the year 1957, and is now prevailing. 
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Q. That blanket certificate authorizes the company to 
build facilities up to a certain amount during any one year? 
A. Yes, sir. 

Q. And it builds them without further ado, as far as the 
Commission is concerned; is that correct? A. That is my 
understanding. 


684 
By Mr. Deakins: 


Q. Mr. Witness, handing you this document, the first 
page of which is a letter directed from Texas Eastern 
Transmission 
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Corporation to LaGloria Oil and Gas Company and dated 
December 6, 1956, and entitled ‘‘This Document Pertains 
to Texas Eastern Contract No. 936,’’ I will ask you what 
that is. A. That is a letter agreement attached to the gas 
purchase contract between Texas Eastern Transmission 
Corporation as buyer and LaGloria Oil and Gas Company, 
said contract dated September 6, 1956. 

Q. To your knowledge, has that contract been executed 
by both parties? <A. Yes, sir, it has been, and the letter to 
which you made reference is a letter agreement covering 
drainage protection under that contract. 

Mr. Deakins: I ask that that contract be marked for 
identification as Exhibit No. 42 I believe, Mr. Examiner, 
and I now offer the contract in evidence. 

Presiding Examiner: All right. That is a letter of 
Texas Eastern to LaGloria. 

Mr. Deakins: With a contract. 

Presiding Examiner: With a contract attached. 

Mr. Deakins: Yes, sir. 

Presiding Examiner: And the letter is dated what? 

The Witness: December 6, 1956. 
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‘W. H. Hiccrss was called as a witness and, after being 
first duly sworn, was examined and testified as follows: 


Direct examination: 
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Q. What were the prime considerations which motivated 
the sale of the gas to Texas Eastern? A. We felt that the 
price and the general terms and conditions were satis- 
factory. We wanted a reasonable price for our interest 
in the gas and one which we thought the Power Commis- 
sion would approve under all circumstances. Texas 
Eastern had a main 30-inch pipe line close to the field 
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and comparatively little construction would be involved in 
connecting this gas. Also, they said they would be able to 
take early deliveries. Texas Eastern also requires less 
swing, that is, less margin between maximum and minimum 
deliveries than some of the other purchasers. 

They would take as good or better yearly average 
quantities than any of the other prospective purchasers 
and their required delivery pressure was as low as any 
other prospective purchaser. 

We knew that Texas Eastern had already procured a 
certificate for the purchase of Mexican gas at a price of 
14.2 cents at the Rio Grande River. Continental estimated 
that the price which Texas Eastern offered for the Rayne 
gas was equivalent or approximately equivalent to the 14.2 
cent Mexican gas transported to the vicinity of the Rayne 
field. 

We arrived at this conclusion. We estimated that the 
distance from Mexico to the Rayne field was approximately 
550 miles. We estimate that the cost of transporting gas 
one hundred miles is approximately 134 cents per Mcf. 
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Thus, the one and three-quarters cents times our 550 miles 
gives us a cost to transport it from the Mexican border to 
a point at or near the Rayne field of 9.625 cents. 

If we add this 9.625 cent cost to a purchase cost of 
gas of 14.2, we come to an actual cost of 23.825 cents per 
Mcf, which is approximately the same cost provided in our 
Texas 
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Eastern contract. 

Q. Did you feel that Texas Eastern’s offer was based 
upon their Mexican gas price? A. Yes, I did. 

Now we used 134 cents per Mef per 100 miles as a cost 
of transporting gas but I do know in talking to other pipe 
line companies, representative pipe line companies, some 
used two cents. So I feel that our calculation was certainly 
on the low side. 


736 


E. A. Avsrry was called as a witness, and after being 
first duly sworn, was examined and testified as follows: 


Direct examination by Mr. Woodfin: 
s es * * 
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[Q.] State when and how Continental acquired its inter- 
est in the leases in the Rayne Field which are subject to the 
gas sales contract with Texas Eastern. A. Continental Oil 
Company ran seismic and gravity 
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meter surveys in the Rayne area in 1935, 1936 and 1938. As 
a result of this work, Continental acquired a number of 
leases in 1938. After further study of the seismic data, 
however, it was decided that the quality of the prospect 
as then interpreted was insufficient to justify the drilling 
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of a well; consequently, the leases were allowed to lapse. 

In 1953 Continental again became interested in the area 
as a result of a well drilled by Union Sulphur Company 
approximately two miles to the north. This well afforded 
subsurface information which indicated the possible pres- 
ence of deep sands in the present Rayne Field area. 

In areas of major interest such as South Louisiana, we 
continuously conduct geophysical and subsurface studies 
on a broad area basis in an attempt to locate drillable pros- 
pects. We utilize all of the information that can be obtained 
from geophysical work and the drilling of wells by ourselves 
and by others, whether completed as dry holes or as pro- 
ducers. We correlate all such information and from it 
attempt to select areas of interest. 

The Rayne Field is a deep-seated faulted structure not 
reflected in the shallower beds. The well drilled by Union 
Sulphur Company which I have mentioned provided addi- 
tional subsurface information on the immediate area which, 
added to the information we had accumulated in our con- 
tinuing studies, led us to believe that the area might con- 
tain well- 
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developed deep sands. We did not know, of course, whether 
these sands, if present, contained hydrocarbons. 

Mr. Sam Dunnam, a lease broker, had tied up a block of 
approximately 2,720 acres in a farmout agreement with 
Sun Oil Company, M. H. Marr Company, General Crude 
Oil Company and Kirby Petroleum Company. This farm- 
out provided that a half interest in the 2,720 acre block 
could be earned by drilling a test well to the depth of 12,500 
feet. In consideration of our agreement to drill the test 
well, Mr. Dunnam assigned the farmout to Continental Oil 
Company, retaining an overriding royalty interest. Con- 
tinental then drilled the first well, which was completed as 
a producer in December 1953. 

Q. So this field, the first well, was completed in this field 
in December of 1953, is that correct? A. That is correct. 
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Q. What is the ownership of the working interest in the 
2,720 acre block which you mentioned? A. Subsequent to 
the drilling of the first well, Continental bought certain of 
the assets of Kirby Petroleum Company and thus acquired 
Kirby’s interest in the farmout area. The approximately 
97.5 percent working interest of the four companies in the 
2,720 acre block of leases in which Continental earned its 
half interest by drilling the test well is now owned as follows: 


Approximately 2.5 percent of the working interest in 
this 2,720 acre block is not owned by these four companies 
but is owned by about ten individuals. 

Mr. Woodfin: Mr. Examiner, I would like to have 
marked for identification a map which bears the legend 


Rayne Field, Acadia Parish, Louisiana. 

Presiding Examiner: All right. The map marked Layne 
Field, Acadia Parish, Louisiana, is marked as No. 45 for 
identification. 


(The map referred to was marked for identification as 
Exhibit No. 45.) 
Mr. Woodfin: That is Exhibit 45. 


By Mr. Woodfin: 


Q. Mr. Austin, I hand you a plat which is marked Exhibit 
No. 45 for identification. Would you please state what this 
exhibit is and what it shows? A. Exhibit 45 is a map of 
the general area of the Rayne Field. The area which is 
outlined by the dotted line is the 2,720 acre block which was 
the subject of the farmout agreement which I have 
described. 

Q. Lets stop right there, Mr. Austin. The dotted 
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line is a smaller area than the area which is outlined by 
cross-hatch, is that corret? A. That is correct. 

Q. What does the area which is outlined by cross-hatch 
show? A. The area which is outlined by cross-hatch is the 
area subject to the gas sales contract which Continental 
signed—did you say cross-hatched? 

Q. Yes. A. Which Continental signed in the gas sales 
contract signed by Marr and by General Crude. Sun’s gas 
sale 1s also included in this cross-hatched line. It covers 
some additional acreage—wait a minute. I am off. Start 
that over again. 

Q. Would you care to—let the reporter read your 
answer, if you are in trouble. 


(The last answer, as recorded, was read by the 
reporter.) 


A. Sun’s gas sales contract covers some additional acreage 
outside of the cross-hatched line. 


By Mr. Woodfin: 


Q. I will have to ask you to speak up again. You keep 
letting your voice drop down. A. I am sorry. 
Q. Please tell us the reason for the two different 
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areas as shown on the plat. A. The area within the cross- 
hatch line includes all of the land which was included within 
the production units which had been established by the 
Commissioner of Conservation at the time the gas sales 
contract was negotiated. The leasehold interest covering 
all of the lands within production units which had been 
formed at that time was made subject to the gas sales con- 
tracts. This area within the production units and within 
the cross-hatch line is larger than the original 2,720 acre 
farmout area. 
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Do you want me to explain about the production units 
at this time? 

Q. No. We will come to that later. First, tell us how 
many gas wells have been drilled in the area which is sub- 
ject to the Texas Eastern gas sales contracts and tell us 
the approximate completion depths of and the pressures 
encountered in these wells. A. Seventeen gas wells have 
been completed in the area which is subject to the Texas 
Eastern contract. These wells are completed at depths 
varying from 11,200 feet to 14,700 feet, and are considered 
deep wells. The formation pressures are abnormally high. 
The shut-in well-head pressures are about 8,000 pounds 
per square inch, and the bottom hole pressures are up to 
about 11,000 pounds per square inch. 
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Q. Mr. Austin, do you know how the reserves in the 
Rayne Field compare with gas reserves in one field or one 
reservoir or series of reservoirs available to purchasers 
in South Louisiana? A. The reserve at Rayne is unusual 
in size. There are very few fields in South Louisiana with 
known gas reserves in the class of the Rayne reserves. 

Q. Mr. Austin, has Continental discovered any other 
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major gas reserves in South Louisiana in recent years? A. 
The Rayne Field is Continental’s only major gas discovery 
in South Louisiana in almost ten years of active explora- 
tion. Between the discovery of our East Moss Lake Field 
in 1944 and the discovery of the Rayne Field, Continental 
drilled approximately 173 wells in South Louisiana, of 
which about 40 were wildcats. Of these 40 wildcat wells, 
10 discovered relatively minor quantities of gas. Four of 
these 10 wells discovered new fields with an aggregate esti- 
mated reserve of 67.8 billion cubic feet. Six of these 10 
extended known producing fields with aggregate estimated 
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additional reserves of 110.24 billion cubic feet. Two of 
the 40 wildcat wells were completed as oil wells. The 
remaining 28 were dry and abandoned. 
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S. P. Ossozx was called as a witness and, after being 
first duly sworn, was examined and testified as follows: 


850 
Direct examination by Mr. Deakins: 


Q. State your name, please, sir. A. My name is S. P. 
Osborn. 

Q. What is your occupation, Mr. Osborn? A. I am 
employed as Comptroller of Texas Eastern Transmission 
Corporation. 
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Q. Now, has the management of Texas Eastern author- 
ized you to make a statement with reference to whether 
the purchase of the gas from the sellers in the Rayne Field 
at the price contained in the contracts would bring about 
an application for a rate increase by Texas Eastern? A. 
The management of the company has instructed me to state 
that the inclusion in the cost of gas purchased of the 
contract prices for the Rayne gas, would not of itself have 
sufficient impact on net gas operating revenues to make it 
necessary or advisable for the company to file an applica- 
tion 
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for an increase in the rates presently on file with the Com- 
mission and being collected subject to refund. 

Q. Have you computed the average cost of gas pur- 
chased by years by the Company on the basis of the prices 
established by Mr. John Adams; that is to say, the contract 
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rates contained in his testimony for the years 1959, 1960, 
and 1961? 


se s e * © se 


1246 
Tuesday, March 10, 1959. 


The above-entitled matters came on for further hear- 
ing, pursuant to notice, at 10:00 a. m. 
e a ° ° o e 
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Oreninc Srarement on Benatr or Pustic Service 
Execrric anp Gas Company 
BY 
Epwazp S. Kimsy 


Mr. Kirby: Mr. Examiner, as Mr. Deakins has stated, 
on October 15, 1958, we sent a letter in to the Commission 
and stated we had no objection to the change in their appli- 
cation. The only thing that we did was we asked to reserve 
our right to examine into the reasonableness of the cost 


of the gas. That is all. 
* 2 
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Orentne StaTEMENT ON BEHALF OF PHILADELPHIA 
Exectric Company 
BY 
Samvet G. Mrier 


Mr. Miller: Mr. Examiner, under date of Octeber 3, 
1958, we wrote the Commission and stated our position with 
regard to reopening and amendment. We said we did not 
protest or oppose the reopening or amendment, but the 
final sentence of that letter reads as follows: 


‘‘The contemplated purchases of gas in place by 
Texas Eastern Transmission Corporation are not 
now before the Commission for approval but Phila- 
delphia Electric Company reserves all rights to par- 
ticipate in any future proceedings involving the 
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purchases and to oppose any rates based partly or 
entirely on the purchase arrangements.’’ 


ol s es * e & 
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OveNrnG SraTeMENT ON Bexar or UNITED 
Gas Improvement Company 


BY 
J. Davi Mann 


Mr. Mann: Mr. Examiner, the position of the United 
Gas Improvement Company is essentially that expressed 
by Mr. Miller as being the position of the Philadelphia 
Electric Company, and perhaps it is best stated in a letter 
which Philadelphia Gas Works sent to Mr. Kane, vice presi- 
dent of Texas Eastern, under date of October 1, 1958. 

If I may, I will simply read a pertinent portion of that 
letter: 

“Because we view your most recent proposal as 
reflected in the petition and first supplement as a 
constructive step forward in the light of existing 
circumstances, we will express no objection before 
the Federal Power Commission to the certification 
of your project as now proposed. You will recognize, 
of course, that we cannot now determine the pre- 
cise way in which the cost of this proposal may 
ultimately be reflected in your overall cost of service. 
For this reason, we reserve our full rights to partic- 
ipate in any rate proceedings which may come before 
the Commission and to take such position with 
respect to any increases in your overall cost of 
service which might result from additional 
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cost to be incurred hereby as may seem appropriate.’’ 


Presiding Examiner: All right. 
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Of course, I think that gets both you and Mr. Miller 
into a position which is more or less diametrically different 
from the position of the New York Commission who feel 
that these matters should be considered in a certificate case 
and not reserved for a rate case. 

Mr. Schreiber. 


Oventnc SraTeMENT on BexHatr or NEw JERSEY 
NarvgaL Gas Company 


BY 


Spxwey M. ScHeersze 


Mr. Schreiber: Mr. Examiner, our position in this case 
is that we are generally in favor of seeing that Texas 
Eastern is granted a certificate of public convenience and 
necessity in order to supply this gas to its marketing com- 
panies, subject, of course, however, to our right to question 
or look into the reasonableness and fairness of the price 
which it proposes to pay for the gas, whether that will be 
brought up in this proceeding or whether it will be subject 
to some future or pending rate proceeding. 
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E. A. Otsex, Jz. was called as a witness, and, having 
been first duly sworn, was examined and testified as follows: 


Direct examination by Mr. Deakins: 


s e e e 
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The Witness: My name is E. A. Olsen, Jr. I have pre- 
viously testified in Docket No. G-12446 which pertains to 
an estimation of the gas reserves and the availability of 
those reserves in the Rayne Field, Acadia Parish, Louisiana 
as of January 1, 1957. The firm of DeGolyer and MacNaugh- 
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ton was commissioned by Texas Eastern Transmission Cor- 
poration to re-estimate the gas reserve in the Rayne Field, 
Acadia Parish, Louisiana as of January 1, 1959. 


1346 


The total proved salable gas reserves of the Rayne Field 
as of January 1, 1959 are estimated to be 1,021,221 million 
cubic feet of gas of which 988,771 million cubic feet of gas 
are conveyed to Texas Eastern Transmission Corporation. 
These figures are based on a pressure of 14.73 pounds per 
square inch absolute and a temperature of 60 degrees Fahr- 
enheit. Details of these reserves by reservoirs are on Page 
2 of Exhibit No. 13. 
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Joun C. Jacozs was called as a witness, and after being 
first duly sworn, was examined and testified as follows: 


Direct examination by Mr. Deakins: 


Q. You have not testified before in these proceedings, 
have you, Mr. Jacobs? <A. I have not. 

Q. Mr. Jacobs, you have before you a document con- 
sisting of nine pages, which is entitled, ‘‘Prepared Testi- 
mony of John C. Jacobs,’’ and the Docket No. G-12446 
being shown above that? A. I have. 

Q. Mr. Jacobs, are you familiar with the matters stated 
in that prepared testimony? A. I am. 

Q. Are they true to the best of your knowledge and 
belief? A. They are. 

Q. Do you adopt that as your testimony in these pro- 
ceedings, with the exception of the questions I propose to 
ask you immediately following this? A. I do. 

Q. Now, Mr. Jacobs, the other questions deal principally 
with the minority interest owners in—— 
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Presiding Examiner: I think first we had better put this 
in the record. 

Mr. Deakins: All right, sir. 

Presiding Examiner: Do I hear any objection to the 
receipt of the prepared testimony in the record? 

If not, it will be placed in the record as if read. 

(Prepared Testimony of John C. Jacobs is as follows:) 
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The Witness: My name is John C. Jacobs and I reside 
in Houston, Texas. I am a Vice President of Texas 
Eastern Transmission Corporation in charge of its gas 
supply. 

My testimony will deal with the arrangements which 
have been made by Texas Eastern for the purchase of the 
oil and gas leases presently owned by Continental Oil 
Company, Sun Oil Company, General Crude Oil Company, 
and M. H. Marr in the Rayne Field, Acadia Parish, Louisi- 
ana. These oil and gas leases cover approximately 95% 
of the working interest in the presently proved Rayne 
Field gas reserve. Through acquisition of such leases, 
Texas Eastern will be able to control 100% of this major 
gas reserve which is presently estimated to contain 990 
billion cubic feet of economically recoverable pipeline gas 
reserves. 

At the initial hearing in this proceeding, Texas Eastern 
offered evidence of its proposed purchase of gas from the 
Rayne Field pursuant to gas purchase contracts between 
Texas Eastern, as Buyer, 


2 


and General Crude Oil Company, M. H. Marr, Sun Oil 
Company, and Continental Oil Company, as Sellers, which 
were received in evidence as Hearing Exhibit No. 3, Sections 
C, D, EB, and F, respectively. Subsequent to the issuance 
of the Examiner’s decision on April 15, 1958, Sun Oil 
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Company, General Crude Oil Company, and M. H. Marr each 
served notice of cancellation of its gas purchase contract 
with Texas Eastern. These gas 
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purchase contracts covered approximately 45% of the total 
Rayne Field gas reserves. 

Texas Eastern has carried on lengthy negotiations for 
the purchase of the oil and gas leases covered by the afore- 
mentioned terminated gas purchase contracts as well as 
for the purchase of the oil and gas leases owned by Conti- 
nental Oil Company in the Rayne Field and dedicated to 
the gas purchase contract between Texas Eastern and 
Continental Oil Company which is still in existence. These 
negotiations have been concluded satisfactorily and Texas 
Eastern has acquired the right to purchase all of the oil and 
gas leases and related rights and production equipment 
owned by Continental Oil Company, Sun Oil Company, 
General Crude Oil Company, and M. H. Marr in the Rayne 
Field, Acadia Parish, Louisiana. Briefly, the basic terms 
and provisions of the agreements whereby Texas Eastern 


has acquired such right of purchase may be described as 
follows: 

Continental Oil Company, Sun Oil Company, General 
Crude Oil Company, and M. H. Marr (hereinafter referred 
to collectively as ‘‘Con- 
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tinental, et al’’), entered into a Lease Sale Agreement with 
Louisiana Gas Corporation, a Delaware Corporation not 
affiliated with Texas Eastern, whereby Continental, et al, 
have agreed to sell to Louisiana Gas Corporation their oil 
and gas leases in the Rayne Field, Acadia Parish, Louisi- 
ana, together with all 
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gas wells and related lease equipment, both subsurface and 
surface, located on such leases. In the conveyance to 
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Louisiana Gas, Continental, et al, will reserve all leasehold 
rights as to oil and all rights below the Nodosaria ‘‘A’’ 
Sand, which is the deepest known producing sand in the 
field. In addition, Continental, et al, will reserve a produc- 
tion payment payable monthly out of separator liquids and 
natural gas liquids after Louisiana Gas has recovered its 
costs of producing and operating the oil and gas leases, field 
gathering lines, and field separation facilities. Such pro- 
duction payment will continue until the gas produced and 
saved attributable to working interest equals 613,406,770 
MCF measured after condensate is removed or until the 
economically recoverable gas reserves attributable to the 
working interest have been depleted to 30,000,000 MCF of 

Ss. 
The Lease Sale Agreement provides that Louisiana Gas 
will pay Continental, et al, for the conveyance of the leases 
and related equipment a total consideration of $134,395,700, 
payable $12,420,500 in cash at the time of closing and the 
balance of $121,975,200 payable in installments over a 
period of sixteen (16) years. The Lease Sale Agreement 
provides that Louisiana Gas will give Continental, et al, its 
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promissory notes to evidence the installment payments, 
which notes will be secured by a mortgage on the leases and 
related 
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properties. 

Louisiana Gas, in turn, has entered into a Lease Pur- 
chase Agreement with Texas Eastern whereby Texas 
Eastern has the right to acquire all of the oil and gas leases 
and related properties which Louisiana Gas may acquire 
from Continental, et al, for a cash consideration of 
$12,420,500. The conveyance of such properties from 
Louisiana Gas to Texas Eastern will be subject to the 
promissory notes and mortgage given by Louisiana Gas to 
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Continental, et al, but Texas Eastern will not assume or 
agree to pay the same. 

The closing of the sale from Continental, et al, to 
Louisiana Gas and in turn the sale from Louisiana Gas to 
Texas Eastern is subject to the satisfaction of the following 
conditions: 


(1) The Buyers’ attorneys must approve title to the oil 
and gas leases to be transferred. 


(2) Continental, et al, must secure rulings in writing 
from the Internal Revenue Service to the effect that the sale 
of the oil and gas leases will be considered a capital gain 
under the provisions of Section 1231 of the Internal Rev- 
enue Code of 1954. This condition has also been met as is 
evidenced by the letters from Continental, et al, attached to 
Texas Eastern’s Fourth Supplement to the Petition to 
Reopen the Hearing and to Amend the Application for a 
Certificate in this Docket No. G-12446. 
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a 


(3) Continental, et al, must obtain orders of dismissal 
or file unconditional notices to dismiss or notices of with- 
drawal of their applications for certificates of public con- 
venience and necessity in FPC Docket Nos. G-12432, 
G-12885, G-12913 and G-12931. The applications in such 
dockets cover the proposed sale of gas to Texas Eastern 
pursuant to the gas purchase contracts mentioned above. 
Notices of withdrawal of their applications for certificates 
have been filed by M. H. Marr in Docket No. G-12885, Gen- 
eral Crude Oil Company in Docket No. G-12931, and Sun 
Oil Company in Docket No. G-12913, and we are advised 
that the Commission has already granted permission for 
withdrawal of such applications. In addition, Continental 
Oil Company has filed a Conditional Notice of With- 
drawal of its Application in Docket No. G-12432 conditioned 
upon the granting to Texas Eastern of a certificate pursuant 
to its Motion to Reopen and to Amend. 
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(4) Certificates of Public Convenience and Necessity 
must be obtained from the Commission authorizing the con- 
struction and operation of such facilities as are necessary to 
enable Louisiana Gas (or its assignee Texas Eastern) to 
construct and operate such facilities as are necessary to 
enable the taking of gas from the Rayne Field and the 
transportation thereof to the market area. If the certificate 
requested by Texas Eastern in this proceeding is granted, 
such certificate will 
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satisfy this remaining condition and thus enable the parties 
to close the trade. 
Based upon our present estimates that the recoverable 
gas re- 
6 


serves in the Rayne Field are equal to 990,000,000 MCF of 
gas, we have calculated that the average cost of the Rayne 
Field gas per MCF to Texas Eastern will be 18.29¢. This 
average cost of gas was computed as follows: 

The ownership of Continental, et al, in the working 
interest of the Rayne Field is 79.14129% or 783,498,000 
MCF. The royalty and minority interests own 20.85871% 
of the total interest in the field or 206,501,200 MCF, 
expressed at 15.025 psia. The cost to Texas Eastern of the 
working interest gas is 17.15¢ per MCF which was deter- 
mined by dividing the purchase price of $134,395,700 by 
783,498,800 MCF, which is the working interest share of the 
gas to be produced from the Rayne Field. The maximum 
price to be paid for the royalty and minority interest gas 
is assumed to be 22.6¢ per MCF, which, when multiplied by 
206,501,200 MCF or the royalty and minority interest share 
in the Rayne Field gas, results in a cost of $46,669,300. An 
average of the two costs is 18.29¢ per MCF. 

When the average cost of 18.29¢ per MCF (exclusive of 
return and related taxes) is compared with the average cost 
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of 26.6¢ which would have resulted under the gas purchase 
contracts 
1356 


introduced in evidence at the initial hearing, it is obvious 

that a considerable saving will be effected and when that 

saving is considered over the twenty year period it can 

readily be observed that the consummation of this arrange- 
7 

ment has many advantages over that presented in the 

earlier phase of these proceedings. 

During the original hearing in these dockets testimony 
was offered to show that the Rayne Field gas purchase con- 
tracts could cause possible increased costs of gas to Texas 
Eastern by the triggering of favored nation clauses in 
certain of its existing gas purchase contracts and that this 
triggering effect could increase the cost of gas purchased 
under other Texas Eastern contracts by from $3,500,000 
to as much as $10,000,000 annually. Indeed, claims were 
made by some that the cost of gas to Texas Eastern would 
be increased even more than $10,000,000 per year by this 
triggering effect. Texas Eastern’s purchase of the oil and 
gas leases covering the Rayne Field will eliminate the 
Rayne gas purchase contracts, and thus completely elimi- 
nate any possible triggering of favored nation clauses in 
the Company’s other gas purchase contracts. 

In addition, the Rayne Field gas purchase contracts pro- 
vided for automatic escalations of 4 mills per MCF per year 
which would have brought the average cost of the Rayne 
Field gas to Texas Eastern to 26.6¢ per MCF over the full 
term of the contracts. 

1357 


Such contracts also contained provisions for price redeter- 
minations prior to the beginning of each of the five year 
periods commencing on November 1, 1967, and November 1, 
1972. Although it is impossible to predict what increases 
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would have been bronght about by such price redetermina- 
tions, there, of course, was always the possibility that the 
increases would be substantial. By purchasing the 
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oil and gas leases Texas Eastern has completely eliminated 
the possibility of any future price increases. 

Apprehension as to the effect of the purchase of the gas 
at prices approximating the original contract price (23.9¢) 
upon gas purchase contracts between producers and other 
pipeline companies was also expressed by certain of the 
intervenors in the original hearing. Obviously, the pur- 
chase by Texas Eastern of the oil and gas leases of Con- 
tinental, et al, for a fixed consideration will not have any 
effect whatsoever on existing or future gas purchase con- 
tracts of either Texas Eastern or other pipeline companies. 

From a knowledge of the escalation provisions in gas 
purchase contracts generally it is my opinion that the 
acquisition by Texas Eastern of the Rayne Field gas leases 
in the manner now proposed will not have any deleterious 
effect upon any contracts or the price of gas generally. 
Moreover, the average cost of the Rayne Field gas to Texas 
Eastern under the proposed 
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lease purchase will be far below the going price now being 
paid under gas purchase contracts for gas located in the 
same general area. 

Our computations show that there will be a saving of 
approximately 8.31¢ per MCF at the average purchase cost 
of 18.29¢ per MCF to Texas Bastern under the lease pur- 
chase arrangement when compared with the average cost 
of 26.6¢ per MCF under the gas purchase contracts. Texas 
Eastern will also realize additional savings through 
increased flexibility 

9 


of operations resulting from the ownership of the leases. 
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I have advised Mr. Warren Carr, a witness in these 
reopened proceedings, that in my judgment the maximum 
cost of royalty interest and other minority interest gas will 
not exceed 22.6¢ per MCF for the entire period of produc- 
tion. It was decided that this maximum price of 22.6¢ per 
MCF should be used in Mr. Carr’s computations although 
there is a possibility that it will be less, depending upon 
what price can be negotiated. The cost of minority interest 
gas remains to be negotiated but will probably be the same 
(17.15¢) as above shown for the principal sellers under the 
Lease Sale Agreement. 
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By Mr. Deakins: 


Q. Mr. Jacobs, are you familiar with the acquisition of 
the leases in the Rayne Field? If so, state by what means 
you became familiar with them, with that transaction? <A. 
T am familiar with the acquisition of the leases in the Rayne 
Field, Louisiana, and I became familiar with such aequisi- 
tion through taking an active part in the negotiations that 


led to the acquisition. 

Q. Now, are you familiar with the fact that there are 
certain minority interest owners in the Rayne Field? And 
when I refer to minority interest owners, I am talking about 
working interest owners who are distinguished from Con- 
tinental Oil Company, Sun Oil Company, M. H. Marr, and 
the General Crude Oil Company. Are you familiar with 
the fact that there are certain people? A. I am familiar 
with that fact. 

Q. Do you know approximately what percentage of the 
working interest is represented by those other minority 
interest owners? A. Between four and five per cent of the 
total working interest. 

Q. Do those minority interest owners consist of a lot 
of people or a few people, or just small interests? A. This 
minority interest is owned by several people. 

Q. Now, do you know whether or not prior to the 
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arrangements which are now—now have been made, whether 
there were outstanding any contracts between these minor- 
ity interest owners and Texas Eastern? A. There were 
such contracts outstanding. 

Q. What is the status of those contracts at the present 
time? A. Those contracts have been terminated. 

Q. In your testimony you referred to the acquisition of 
the gas which is presently controlled by the working interest 
lease owners at a price of about 22.6 cents per Mcf. Is that 
gas of these minority interest owners included in that 
assumed price? A. It is. 

Q. And why was that price assumed? A. Well, that 
price has been assumed from the standpoint of presenting 
a conservative picture at this hearing of the cost of gas to 
Texas Eastern. 

Q. That is the cost of minority interest gas? A. That 
is right. 

Q. Now, is that same price assumed with reference to 


the acquisition of the interest of the royalty owners? A. 
The same price has been assumed in regard to the royalty 
owner gas. 

Q. Now, do you have any way of knowing whether or 
not that will be the price—the relative cost of that gas to 
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Texas Eastern? <A. I am of the opinion that that is the 
most that that gas could cost to Texas Eastern. I am also 
of the opinion that in connection with the minority work- 
ing interest gas, there is every possibility that the price 
will be less than that. 

Q. Well, now, have you negotiated looking towards the 
acquisition of the leases owned by the minority interest 
which you have just discussed? <A. Yes, such negotiations 
have been opened. 

Q. What is the status of those negotiations now? A. 
The status of those is that the minority working interest 
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have indicated to us that they are interested in selling their 
leased interest to Texas Eastern under an arrangement 
similar to that which has been concluded with the other 
working interest owners at the Rayne Field. 

Q. I take it from your testimony that those arrange- 
ments have not been concluded. A. They are not concluded 
as of today, but we expect to conclude them very shortly. 

Q. I believe you testified that you couldn’t say what 
those leases would cost you, at this time? A. That is 
correct. 

Presiding Examiner: Then you are not standing on this 
17.15 cents estimate that you put on the last page of your 


1362 


prepared testimony, is that correct? 

Mr. Deakins: Mr. Examiner, that refers to that which 
has already been acquired—the leases already acquired. 
This 22.6 is the price that refers to the minority interest 
owners, and the royalty interest. But the 18.29 is the 
average. 

Presiding Examiner: Does the 17.15—the cost of 
minority interest gas remains to be negotiated—will prob- 
ably be the same as above shown for the principal sellers 
under the lease sale agreement? 

Mr. Deakins: Well, I asked the witness if he could be 
certain of what price would be, and he said no. Here 
he says probably. 

Presiding Examiner: All right. I just wanted to make 
sure there was a modification of this statement in the last 
paragraph. 

The Witness: Mr. Examiner, if I may—it is not a 
modification of the statement in the last paragraph. What 
I have said here is that—this is in all the testimony—that 
the gas has been contracted—the leases that have been 
purchased in the calculations in my testimony here repre- 
sent a cost of gas to Texas Eastern of 17.15 cents per Mef. 
I expect that we will be able to conclude the negotiations 
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with the outstanding minority interest, this four or five per 
cent of the total working interest, at the same price. How- 
ever, in order 
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to present a conservative picture here, I have advised the 
people working up the other exhibits to assume a price of 
22.6 cents in their exhibits. 

Presiding Examiner: Thank you. 


By Mr. Deakins: 


Q. Incidentally, Mr. Jacobs, where did that price come 
from? What was that price before? That was the start- 
ing price, wasn’t it, at which this gas was to be acquired 
under the contracts? A. The 22.6 cents was the initial price 
under the gas purchase contracts which have been termi- 
nated. 

Q. And you just assumed that price as a conservative 
price? A. I took the initial price in those contracts which 
have been terminated into account, and also other factors 
in the market for gas in southern Louisiana. 


* * * ° * 
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Mr. Deakins: Mr. Examiner, I would like to state this 
at this time. Texas Eastern is not seeking a certificate to 
authorize it to acquire these leases. 
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Joun T. Guyton was called as a witness and, after being 
first duly sworn, was examined and testified as follows: 


Direct examination by Mr. Deakins: 
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Q. Have you specialized in any phase of the practice of 
law during the times since you were first admitted? <A. 
Since I was first admitted to the bar, practically all of my 
practice has been in the oil and gas business. 


1402 


Cross-examination by Mr. Huntsman: 
1412 
A. No, I would say that has not changed. The law of 
Louisiana does not recognize the ownership of minerals 
in place. 
o 


1427 


By Mr. Mann: 


Q. Mr. Guyton, lead me through this thing by the hand, 
if you will. There have been a lot of royalty owners 
involved; in the first instance, let us say, with Continental— 
with respect to Continental’s leases there were, let us say, 
dozens, maybe hundreds, even thousands of royalty owners 
who would, if Continental had developed these leases, be 
entitled to royalties, presumably. 


1428 


What happens to those royalty owners now? A. Those 
royalty owners—— 

Q. I am speaking about the gas now. A. Those royalty 
owners are still entitled to receive their royalty. We are 
talking about now the landowners and the original mineral 
owners, who granted the original oil and gas leases. They 
are entitled to receive such royalties as they reserved in 
their oil and gas leases. 
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Q. So that in terms of the mechanics, once this project 
is in operation, how do they get their money? Who pays 
who and how does it work? A. Well, I would say that 
Texas Eastern, as the owner of the gas, would pay the 
royalties that were due, since it is not required to account 
to anyone else for that gas—Texas Eastern would be re- 
quired to pay those royalties. 

Now, bear in mind that the commercial oil and gas lease 
does not provide for the delivery of any gas in kind to the 
lessor, as that is an impractical situation and cannot be 
accomplished as in the case with oil, where the leases, most 
of them, do provide that the royalty in oil can be delivered 
in kind if the lessor requires it. 

So that Texas Eastern will be required to make payment 
of these lessors’ royalties. 

Q. You may not know the answer to this one—perhaps 
counsel could state it—but is it contemplated that Texas 
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Eastern would pay to Louisiana Gas Corporation and 
Louisiana Gas Corporation back to the several major pro- 
ducing companies, and they in turn to the royalty owners, 
or how is it going to be handled? A. I do not know how 
it would be handled. But I would say it would not be 
handled in that way. I imagine that Texas Eastern would 
make the royalty payments direct to the royalty owners 
who will become Texas Eastern’s lessors by reason of these 
transactions. 

Mr. Deakins: That is correct. 

Mr. Mann: That is all I have—thank you. 


E. A. Oxsen, Jz. was recalled as a witness and, having 


been previously duly sworn, was examined and testified 
further as follows: 


(1430) 
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Cross examination by Mr. Huntsman: 
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Q. And how many wells are shown on this page here— 
7? A. I believe there are 18 wells. 


Q. Is Texas Eastern drilling wells there, do you know? 
A. Well, I believe that the Continental Sun people were 
the people that drilled the wells. 
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Q. Do you know, Mr. Olsen, whether the Rayne Field 
is unitized or not? A. Yes, the largest part of the reserves 
in the Rayne Field have been unitized. 

Q. If the field is unitized, does that mean that the lease 
owner or producer cannot withdraw more than its propor- 
tionate share of the reserves from a well on his land? A. 
That is correct. In most cases, unitization is on surface 
acreage, and you get your proportion of how much surface 
acreage you have in a particular unit. 
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Q. In reference to the percentage of lease holders who 
have not yet signed up with Texas Hastern for the sale 
of gas from their leaseholds, would it be proper to deduct 
that four or five percent of the 988,000 mmef reserves shown 
as dedicated to Texas Eastern? A. That is right. The 
four or five percent that we have reference to, the minority 
lease owners here, that amount is included in the 988 billion. 

Q. Will you describe the new reserves mentioned pre- 
viously in your testimony. Have they all been flow tested? 
And if not, describe the basis for including them as recover- 
able reserves. A. At the present time, all the reservoirs 
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that I have included in here are either completed in and 
have been produced from or have had a test, production 
test, taken from them. 


. * 


By Mr. Schreiber: 


Q. Now, in your direct testimony you pointed out that 
you have increased your figure with respect to the recover- 
able reserves in this field which would be available to 
Texas Eastern because of two reasons—one, because you 
found—where there was found a new reservoir, and also 
because your additional data that was discovered on pro- 
duction led you apparently to believe that there was more 
gas than you had previously estimated in certain parts of 
the field. Is that correct? A. That is not correct as to 
the part because of production. It is because of the fact 
that more wells had been drilled since the last time we 
estimated this field, and as a result of drilling these addi- 
tional wells, we have considerable added control as to the 
sand thickness and that sort of characteristics, which has 
given us this increase in reserve. 

Q. What was this new reservoir? A. The new reser- 
voir is the Klumpp A. 

Q. And that is the one with a salable gas reserve of 
14,198, as shown on your Exhibit M-13? A. That is correct. 

Q. Would you say that your estimate with respect to 
the recoverable reserves is a conservative one? 


1455 
A. Yes, I would. 
Q. So that there is a possibility here that there might 
be a substantially greater reserve in this field than you 
have told us about. A. Yes. There are several sands 
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present here now that I actually think there is gas present 
in them, but they have never been proved up by test. 


By Mr. Kirby: 


Q. Mr. Olsen, referring to the second page of your 
prepared testimony, you stated, ‘‘I have arrived at a 
recoverable reserve by estimating a reasonable abandon- 
ment pressure.’ What was the pressure you had in mind? 
A. It was 515 pounds. 

Q. How much gas would be left in the field when you 
get to that point? A. According to my tabulation here, it 
would be 91 billion 220 thousand. 


1462 
By Mr. Smith: 
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Q. In other words, Mr. Olsen, you think it is possible 
that no more additional wells will be necessary in the field 
to withdraw 104,000 mef per day during the twenty years— 
during the first twenty years of withdrawals from the 
Rayne Field? A. Well, with what wells they have there 
right now, they can amply get this amount, yes, sir. 


* ° * ° * 


1464 
By Mr. De Vore: 


Q. On Exhibit 13, page 2, at line 27, you have an item 
called ‘‘Salable Gas Reserves.’’ Does that item include the 
royalty and minority interest in the Rayne Field? 


1465 
A. Yes, sir, that is the total salable gas that is conveyed to 
Texas Eastern. 
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Q. I believe in answer to a question of Mr. Kirby’s, you 
stated that if the volumes were calculated at a pressure of 
15.025 psia, that the volumes would have been decreased, is 
that correct? A. Well, the volumes I have here are 14.73. 


1466 
Mr. De Vore: Well, if this witness knows, can he tell 
me what figure in his exhibit the 990 Million Mcf would be 
comparable with? 
The Witness: I have no idea what Mr. Jacobs has 
come up 
1467 
with in his particular estimate. I do know what I have 
come up with, and that is at 14.73. 


* * * * 
Re-direct examination by Mr. Deakins: 


Q. Mr. Olsen, I think in answer to one or two of Mr. 
Kirby’s questions, you testified that you used an abandon- 
ment pressure of 515 pounds, is that correct? A. Yes, sir. 


Q. Now, from your experience in connection with pro- 
ducing in southern Louisiana and Texas, do you know 
whether or not gas is produced at lower pressures than 
that? A. Yes, in many fields it is brought down below 515 
pounds. 


* * * * * * 
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Joun OC. Jacozs resumed the stand and testified further 
as follows: 


1621 


Further direct examination by Mr. Deakins: 

Q. You are the same John Jacobs who testified previ- 
ously in these proceedings, are you not, Mr. Jacobs? A. I 
am. 
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Q. Now, I want to ask you on further direct some ques- 
tions that are historical insofar as they deal with the events 
leading up to and the consummation of the arrangements 
which we have presented in these reopened hearings. 

First, I will ask you, Mr. Jacobs, to state the facts which 
you know about the commencement of negotiations and the 
negotiations which led up to the acquisition of—led up to 
the consummation of the arrangements for the acquisition 
of the Rayne leases. 

Will you state that to the best of your knowledge and 
your recollection? A. Yes, I will. 

To begin with, Texas Eastern for a long period of time 
has been and continues to be interested in the acquisition of 
gas supply through obtaining developed leases, as compared 
with obtaining gas through the normal type gas purchase 
contract. 

Now, the acquisition of gas supply through leases has 
two principal advantages. The first advantage is that it 
gives Texas Eastern or the buyer, the purchaser, flexibility 
in the amounts of gas that can be taken from the wells as 
compared with an ordinary gas purchase contract which has 
the so-called take or pay for feature in it, which is that 
feature that provides that the pipeline company will pay 
for a certain amount of gas each year, whether it takes it 
or not. 

1623 


Q. Let me interrupt you, Mr. Jacobs. 

In that connection, you have in your office in Houston 
the custody of the contracts which Texas Eastern has made 
or which have been assigned to it by Wilcox Trend of all 
the gas purchase contracts, do you not? A. That is right. 

Q. Can you state without detailing it, whether or not a 
good number or most of these contracts or a few of them 
contain these provisions that require you to either take gas 
or pay for it, whether taken or not? A. Mr. Deakins, we 
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have something in the neighborhood of 250 contracts and 
practically all of those have the take or pay for feature in 
them, the exceptions being some contracts which would 
have to do with casinghead gas and you do not escape the 
problem there, because the casinghead gas has to be taken 
into the pipeline as the oil is produced. 

Presiding Examiner: In other words, that is something 
that the state commission takes care of and sees that you 
take, is that it? 

The Witness: The state commission sets the oil allow- 
ables and in a casinghead contract provides that the buyer 
will take the goods as produced. So it is really controlled 
by the state commission, yes, sir. 

Presiding Examiner: Thank you. 


1624 


By Mr. Deakins: 


Q. Now, let me ask this, Mr. Jacobs: In your experience 
have there been occasions when Texas Eastern was required 
to pay for considerable quantities of gas which it could not 


take due to slack demands on the system? 


Q. Do you remember the question, Mr. Jacobs? A. I 
do. 

I do not know of any specific instances in which Texas 
Eastern has had to pay money for gas that was not taken, 
but I do know of instances where it has been necessary for 
us to go to the seller under a gas purchase contract where 
it was apparent that Texas Eastern would not be able to 
move the minimum amount of gas required under the con- 
tract and make arrangements so that the contract would be 
changed to the extent that Texas Eastern would not have 
to pay those amounts 

1625 
of money. 

Q. All right. Now, then, proceed with your discussion 
of the historical events that you were discussing just before 
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I interrupted you. A. I would like to say one more thing 
about the take or pay for contract if I may, and that is the 
problem that it presents to the pipeline company can per- 
haps be best expressed this way, and that is that the take 
or pay for contract with imposed upon it the regulation of 
the Natural Gas Act results in effect in 100 per cent load 
factor requirements on the pipeline at the supply end. There 
are very few pipelines that at their sales end sell at 100 per 
cent load factor. Consequently, the take or pay for prob- 
lem is the problem that is continuously with us in the opera- 
tion of our system. 

Now, another advantage that comes out of the acquisi- 
tion of gas supply through the purchase of leases lies in 
the aspect of fixed price. 

I would like to make it plain that what is being discussed 
here is the acquisition of developed leases and not the tak- 
ing of leases for exploration purposes. 

It is a fairly common thing, I am sure we are acquainted 
with it, and Mr. Guyton testified about it here before, where 
a lease or a landowner, gives a lease on property that may 
or may not have gas underneath it to a person for a bonus 
and royalty. 

1626 


Now, it is another matter, albeit a fairly common trans- 
action in the oil and gas industry—it is another matter, 
many other considerations come into the matter when a 
transfer of proved productive leases is involved. 

What I am discussing here is the transfer of proved pro- 
ductive leases. 

Back to the point I had raised that one of the advantages 
of acquiring a gas supply in this manner is that the price of 
the gas is fixed. We are all aware that in the gas purchase 
contract, in the price provisions, there is usually included 
the so-called indeterminate pricing provisions, in particular 
the favored nation’s clause and the price redetermination 
clause. These provisions are included due to the fact that 
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these contracts are made for 20 years and are included to 
protect the seller, if you will, against future increases and 
price levels as, for example, inflation. 

Now, by acquiring leases as we have acquired them here, 
there are no indeterminate pricing clauses involved. If 
you will remember, I testified before that there are three 
principal considerations that flow to the seller in an acquisi- 
tion of leases such as we have under discussion here. 

First, a cash down payment. Second, a series of notes 
which mature over a part of the life of the property. Thirdly, 
a production payment out of the liquids. 

Now, I might pause here and define what is meant by a 
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production payment. 

Q. Just a minute. Let me interrupt you. Is provision 
made for production payment in any of the documents 
which you testified to previously which will be effectuated 
in a consummation of these arrangements? 


The Witness: The provisions in regard to the produc- 
tion payment in this particular sabject—— 


By Mr. Deakins: 


Q. In the Rayne Field documents? A. —in the docu- 
ments relative to the transfer of leases in Rayne Field 
from the Texas Eastern is contained in Roman I to hearing 
Exhibit No. M-14 which is entitled ‘‘Lease Sale Agree- 
ment.’’ 

On page 3 of the Assignment and Conveyance, which is 
attached to said Lease Sale Agreement, is a description of 
the 
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production payment which is involved in this particular 
matter. 
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Now, first, as to what a production payment is: Again, 
in selling—buying and selling—proved leases, the oil indus- 
try has developed the production payment. Basically, it is 
either a type of security or a type of retained interest. 

We see it often used in connection with loans of money 
against approved properties. The loan is made to be repaid 
out of the hydrocarbons produced from the property when 
and as produced. 

Now, the significant thing about this type of security is 
the only rights of the lender are against the hydrocarbons 
as produced. It is not a production payment if the borrower 
has also assumed responsibility to repay the loan outside 
of the production. 

Now, in our particular case the production payment has 
been retained by the present owners of the leases. 

As you will notice, and this is where we started when 
we start talking about production payments, we are talking 
fixed price. We wanted to make this deal so there would 
be coverage in the future as to the operating expenses. 
Obviously, as the owner of the leases, Texas Eastern has 
the obligation to develop hydrocarbons, and this field is 
essentially completely developed, has the obligation to pro- 
duce hydrocarbons, and has the obligation to market hydro- 
carbons. These are the obligations that fall on any person 
that owns leases. 

Q. Now, Mr. Jacobs, where do those obligations arise? 
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A. Those obligations arise in the lease instrument itself. 
These obligations arose when the present owners of the 
leases first took their leases from the lessor or landowner 
back at the time when it was not known whether there were 
hydrocarbons under these leases or not. Those leases were 
taken, and when they were taken they contained these obli- 
gations, basically, to develop, to produce and to market. 
The development phase has been completed. As has been 
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testified here, these leases are some of the most valuable 
ones in the State of Louisiana. 

Q. Let me ask you this: What happens if the lessee fails 
to market, produce, or develop the lease, and do you know 
whether or not there has been many times in the courts 
cases involving the failure to do any of those things and 
what has been the effect of those where proof of a failure 
was shown conclusively. 
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A. If those obligations are not met by the owner of the 
lease, the lessee or the assignee of the lesee, the person 
that owns what is called the working interest, then the lease 
is subject to termination. 

Now, we might go a step further and say that in the 
development of the oil and gas industry the concept of the 
terminable lease was developed years ago and is the stand- 
ard type of lease that is used in this country throughout the 
industry. Any of these large companies—take a company 
like the Texas Company, with large investments in leases, 
proved leases, if they were to cease to carry out any of 
those three responsibilities, their leases, regardless of the 
value of them, would be subject to termination. 

Presiding Examiner: That has been the protection that 
the lessor has had since the early days of the oil industry 
in America. 

The Witness: That is correct, Mr. Examiner, and itis a 
protection to the leasee because in developing the termina- 
ble lease, the lessee wanted it that way, so that if the prop- 
erty were valueless, he could terminate the lease and give it 
back to the lessor. If the property were valuable, he could 
meet his obligations under the lease and maintain his inter- 
est in it. 

Presiding Examiner: And, of course, in areas where the 
lease was definitely an interest in real estate, there would be 
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no question that it might include the title too, if there 
wasn’t a way of having in the recorded instrument this 
means of cancellation. Is that correct? 

The Witness: That is correct. And the subject of the 
clearance of the record, so that title will be good, is of con- 
cern in the State of Louisiana, too. 

One of the cases that Mr. Huntsman spoke of, the Nebo 
Oil Company case was involved in making sure that the 
records were clear, the title was in the oil company. 


* . * * * ® 
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The Witness: With this concept of the production pay- 
ment again which is a common thing in connection with 
loans being made on producing, or I should say productive 
properties, and in the sale of properties a fairly common 
thing for the previous owner to retain; that is, when you 
say the sellers retain a production payment, you mean the 
sellers retain the right to receive certain monies out of the 
production when, as and if produced. 

Now, in this case, the sellers have retained such a right 
in regard to the liquids which will be produced and along 
with the gas by Texas Eastern at the Rayne Field. 

Now, back to our principal concern here. 

We wanted to make a deal with fixed prices as the owner 
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of the leases, we have the obligation to operate those leases. 
What will those operating expenses be in the 10th year? 
What will they be in the 12th year? What will they be in 
the 5th year? 

All we can do is make predictions which may or may 
not be correct. But to be certain that the cost of this gas 
to Texas Eastern would be fixed, we wrote this production 
payment as can be seen from the assignment and convey- 
ance, to provide that as these liquids are produced, first, 
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we deduct the operating expenses. Whatever may be left 
over, big or little, goes to the present owners of the leases 
as a production payment. 

Business-wise, what kind of protection is there that the 
income from the liquids will be large enough to cover the 
operating expenses? 

I should like to say that it appears from our best estimate 
that in the beginning of the life of the field, when we have 
a pretty good idea what the operating expenses will be, 
that the income from the liquids will be more than ten times 
the operating expenses. So we think there is good coverage 
there, so far as the liquids always being able to more than 
cover whatever operating expenses are involved in Texas 
Eastern’s duties with these leases. 

Presiding Examiner: When you speak of more than ten 
times, you are speaking of the early stage as the liquids 
are exhausted 
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in relation to the gas, that will decrease. But you estimate 
that they will still be more than sufficient? 

The Witness: Yes, we do so estimate 

Now, with these goals in mind, let me repeat that we 
have been and we continue to be active in the gas supply 
market to acquire gas supply through the purchase of 
leases to get flexibility in gas deliveries, fixed price gas. 

Now, one more thing in a general sense. The transfer 
of proved properties is customarily commonly carried out 
through an intermediary corporation. Now, gentlemen, 
this device is so common that in this particular case I 
never concerned myself with where the intermediary cor- 
poration came from. 

The intermediary corporations in the oil industry are 
in existence and have been in existence for long periods of 
time to carry out this particular function. 

Now, in this particular case, remember, it is necessary 
to have the intermediary corporation so that these obliga- 


63 


(1634) 


tions—that was one of the three considerations, the cash 
payments, the notes and the production payments—so that 
the notes would not appear on Texas Eastern’s balance 
sheets. 


My Mr. Deakins: 


Q. I believe Mr. Osborn made that statement yesterday, 
did he not? A. That is correct. 
Q. And you were in the hearing room when he made it? 
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A. That is right, sir. 

Q. All right, sir. 

Let me ask you one other question while I have inter- 
rupted you, Mr. Jacobs. 

You were remembering the advantages, do you recall 
at the time Mr. Cox was on the stand in the earlier part of 
these proceedings, there was considerable testimony about 
the effect of the Rayne Field contracts on favored nation’s 
provisions of other contracts of Texas Eastern and possibly 
on the contracts of other pipeline companies. Are you 
familiar with that testimony? A. I have read that testi- 
mony. 

Q. Will that pertain if the arrangements now proposed 
are consummated? A. That will not pertain if the arrange- 
ments now proposed are consummated. This is another 
advantage to all of us that grows out of the acquisition of 
gas supplied through leases. 

In Texas Eastern’s particular case, it was testified that 
favored nation’s triggering out of the old Rayne Field gas 
purchase contracts could amount to as much as ten million 
dollars per year. Acquiring the gas supply in this way 
does not trigger favored nation’s clauses. By the same 
token, other people buy gas in south Louisiana, or say 
generally other people buy gas in the area where gas is 
acquired through the acquisition of leases. Other people 
have price redetermination clauses 
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in their contracts. This acquisition at Rayne Field, or 
acquisition of this type, will not affect price redetermination 
clauses of the general type that is in effect in the Gulf 
Company’s area. 

So that acquisition should have no effect on any other 
gas cost of Texas Eastern or to any other pipeline company. 

Now, back to the point that in the transfer of developed 
properties where large amounts of money are involved, it 
is customary to make use of an intermediary corporation. 

For example, in Docket No. G-10499, titled ‘‘In the Mat- 
ter of El Paso Natural Gas Company,’’ part of the gas 
supply in that docket number for which I understand a 
certificate has been issued, was based upon leases acquired 
by El Paso Natural Gas Company through a company known 
as the Gwinn Company of Texas. 

Now, the deal there was a deal negotiated between El 
Paso and the owners of leases both approved, that is, pro- 
ductive and non-productive. 

The people that own the leases are people in the oil and 


gas business in Texas, the principal party being named 
Murmanill Corporation. 

The deal was put in the common form. This isn’t— 
what we are presenting here is not a unique thing. This is 
the customary way that leases are transferred after they 
have been developed from one party to another. 
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The deal in Docket 10499 was negotiated between El 
Paso and Murmanill, et al., and the properties were passed 
through the Gwinn Company of Texas to El Paso, so that 
El Paso would not have to show the notes on its books. 

Now, this use of the intermediary corporation is also 
common in the transfer of oil and gas properties. 

Now, this El Paso-Gwinn arrangement we have just 
spoken of, is almost exactly the same form as ours, gas 
properties involved. 
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Also in the Commission’s files is information in Docket 
No. G-10354 in which the Atlantic Refining Company 
received certificates on properties formerly owned by the 
Houston Oil Company of Texas. 

Houston was a smaller company. It sold out completely 
to the Atlantic Refining Company, producing leases, oil 
leases, gas leases, non-producing leases. The whole com- 
pany was sold to Atlantic. 

And in that transfer, again an intermediary is brought in. 

Now, without going into details, the intermediary 
arrangement here is the kind of thing that goes into the 
so-called A, B, C arrangement under which oil and gas 
properties are transferred. 

Another example of that in the Commission’s files is 
Docket No. G-8493 in which the Sinclair Oil Company 
received certificates to sell gas off of properties formerly 
owned by the American Republic Corporation. 
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Again, Sinclair bought American Republic, a goimg 
oil concern, and that deal again was transacted with the 


use of an intermediary corporation. 

So much for the general answer to your question. 

Q. Well, now, let me ask you this, Mr. Jacobs. I believe 
you testified the other day that you handled negotiations 
or attended all of the negotiations out of which the docu- 
ments which make up Exhibit M-14 were developed, is that 
correct? A. I did so testify and I did handle those nego- 
tiations. 

Q. Now, in connection with that, am I correct if I state 
that Louisiana Gas Corporation was created? Is that cor- 
rect? A. That is correct. 

Q. Now, the other day you expressed a lack of knowl- 
edge of the affairs of Louisiana Gas Corporation and since 
that time at my instance, have you acquainted yourself with 
the affairs of that corporation and secured copies of the 
exhibits which we have identified this morning as Exhibit 
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M-15, M-16, M-17 and M-18? <A. I have acquainted myself 
with the affairs of Louisiana Gas Corporation since that 
time and have obtained the documents that you referred to. 
Q. From whom did you obtain those? A. I obtained 
those from Mr. Head, the general counsel of Texas Eastern 
Transmission. 
I went to him after the questions were raised in this 
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hearing as to the particulars of Louisiana Gas Corpora- 
tion, because when it became apparent that we had a good 
chance of consummating these negotiations, we knew that 
our requirements to make the deal—and this was com- 
pletely discussed and explained to the present owners of 
the leases, that one of our requirements making the deal 
was through the intermediary corporation. At that time 
of the negotiations I went to Mr. Head, told him that we 
had that problem, and that I would like for him to take 
care of it. 

Q. All right. Then I take it from what you have just 
said that the legal papers were prepared by lawyers and 
not by you? A. That is correct. 

Q. Now, have you examined the articles of Louisiana 
Gas Corporation? A. I have examined the—— 

Q. The certificate of this corporate organization. <A. 
—the certificate of incorporation of Louisiana Gas Corpo- 
ration. 

Q. Which is Exhibit M-15? A. Which is Exhibit M-15. 

Q. In the course of your examination, was there any- 
thing in there which would prohibit Louisiana Gas Cor- 
poration from doing other business than the acquisition 
of the Rayne Field leases? 
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Q. Do you have any agreements with Louisiana Gas 
Corporation or Continental and the other sellers that. 
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Louisiana Gas Corporation cannot be used for purposes 
other than the acquisition of Rayne Field leases? 


1641 
The Witness: There is no such agreement. 
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Q. Now, Mr. Jacobs, referring you to Exhibit M-14, do 
you have a copy of that there? A. Ido. 

Q. Will you state for the record what part of what sec- 
tions of that agreement entitled ‘“‘Lease Purchase Agree- 
ment’? pertain to the transfer of the leases from Conti- 
nental Oil Company, et al, to Louisiana Gas Corporation 
and Texas Eastern? 


1646 
The Witness: The first full paragraph on page 3 of the 
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document entitled ‘‘Lease Sale Agreement’’ commences: 
“Upon satisfaction or waiver of the foregoing conditions.”’ 

Now, the foregoing conditions are set forth commencing 
on page 1 of the some document, which four conditions are: 
first, the approval of title by buyer’s attorneys. That con- 
dition has not been fully met, but the attorneys that are 
examining title are practically complete and say that the 
title is all right with a few minor title matters to be cleared 


up 


The second condition is the obtaining by the sellers of 
a satisfactory tax ruling from the Internal Revenue Service, 
and that ruling has been obtained, as I believe is shown by 
the record in this case. 

The third condition is the obtaining of a satisfactory 
certificate on the part of Texas Eastern to build a line into 
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the Rayne field. That is the subject of the hearing that we 
are now participating in. 

The fourth condition is the dismissal of the old certi- 
ficate applications of the sellers. 

Now, skipping back over to page 3, upon satisfaction of 
all those conditions, then, we start talking about a closing 
of the deal, and on down into the middle of that paragraph, 
it says: ‘‘on or before 10 days after the completion of 
the construction of such facilities.’’ 


By Mr. Deakins: 
Q. What facilities? 
1648 


A. ‘‘Such facilities’’ refers to the first sentence of the para- 
graph which states ‘‘the construction of the necessary 
facilities to enable Texas Eastern to take and transport its 
gas production from Rayne field.’’ 

Q. O. K. A. Now, within 10 days of completing the 
construction of those facilities, or 30 days after the condi- 


tions are met, whichever occurs earlier, the deal will be 
closed at a designated office: Vinson, Elkins, Elkins, Weems 
and Searls in the Esperson Building, Houston, Texas. 

Then we go to the next paragraph and see what happens 
on the closing date. 

Now, as to this particular instrument, on closing date— 
remember, this is the instrument between Louisiana Gas 
Corporation and the present owners of the field. 

Q. This is the lease sale agreement? A. This is the 
lease sale agreement. 

Q. Allright. A. Louisiana Gas Corporation will receive 
from the present owners an executed assignment and con- 
veyance which is the very same one that is attached to 
the lease sale agreement. 

Q. It is marked Exhibit 1 to Hearing Exhibit M-14, 
Section 2, I guess it is, and is entitled ‘‘Assignment and 
Conveyance’’, is that correct, Mr. Jacobs? 
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A. That is correct. 

Q. Allright. A. Now, when the present owners of these 
valuable leases execute and deliver that assignment and 
conveyance, they have irrevocably transferred title of those 
leases out of themselves and into Louisiana Gas Corpora- 
tion. 

So, the next thing is what do they get back. 

‘Well, simultaneously as is set forth in the second full 
paragraph on page 3, which commences ‘‘On the date the 
sale is closed’’—simultaneously, the present owners of the 
leases will receive from Louisiana Gas Corporation two 
things: a check for the cash part of the consideration—— 

Q. How much is that, sir? $12,420,500? Is that it? 
A. $12,420,500. 

—and will also receive from Louisiana Gas Corporation 
a series of promissory notes which are non-interest bearing 
and which accrue over a period of approximately 16 years. 

Now, when that happens, when that has happened, the 
present owners of the properties have the $12,420,500 check, 
the promissory notes of Louisiana Gas Corporation, and 
also they have retained the production payment in the 
assignment and conveyance. 

Q. Well now, is there any mortgage provided for in 
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this paragraph you refer to? A. There is a mortgage. 

Q. By whom will that be given and to whom will it be 
given? A. That will be given by Louisiana Gas Corporation 
to the present owners of the properties. 

Q. When you talk about present owners of the property, 
Mr. Jaeobs—I think this is clear in the record, but you are 
referring to Continental Oil Company, Sun Oil Company, 
M. HL. Marr, and General Crude Oil Company, are you not? 
A. Those are the parties to whom I refer, and they are 
referred to in this document as first parties. 
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Q. All right, sir. Go ahead. A. Now, Louisiana Gas 
Corporation has assets of $5,000. Where does it get the 
$12,420,500 check to give to Continental Oil Company, et al, 
on closing date? 

Well now, if we will turn to the lease purchase agree- 
ment—— 

Q. That is Hearing Exhibit M-14. I guess it refers 
to—— 

Presiding Examiner: That seems to be the first part 
of—— 

Mr. Deakins: Yes, sir. It is a five-page instrument. 

Presiding Examiner: All right. 

The Witness: Well, look at paragraph IV in the docu- 
ment, entitled ‘‘Lease Purchase Agreement.’’ We will see 
that thereby 
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Texas Eastern and Louisiana Gas have agreed that the 
same closing, that is, the same closing as that which I have 
just described between Louisiana Gas and the present 


owners of the field—at this same closing, Texas Eastern 
and Louisiana Gas will have a closing under the lease 
purchase agreement. 

Q. Well, as a matter of fact, it refers specifically to the 
lease sale agreement, does it not? A. That is correct. 

Q. Which is an exhibit— A. To the lease purchase 
agreement. 

Q. Yes. A. Correct. 

Q. O. K. A. Now, Texas Eastern, then, will give its 
check at the closing to Louisiana Gas Corporation for 
$12,420,500, and in return for that, Texas Eastern will 
receive the executed document which is entitled ‘‘Convey- 
ance,’ which is part of Hearing Exhibit M-14, sub IT, from 
Louisiana Gas Corporation. 

Now, when that happens, Texas Eastern has paid out 
the $12,420,500 check. Texas Eastern has now title in it 
with the obligations that run as to it and upon it as the 
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person that owns the leases. Texas Eastern now has title 
to all of the leases in the Rayne Field. Texas Eastern has 
paid out one thing, $12,420,500. It has acquired properties 
on which there 
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are certain obligations. One of the obligations that is on 
the properties is as set forth in the document entitled 
““Conveyance’’ but which obligation is not specifically on 
Texas Eastern—one of the obligations is the payment of 
notes of Louisiana Gas Corporation. 
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Presiding Examiner: Those payments are secured by 
mortgage. And is that mortgage—let me ask you this ques- 
tion, perhaps. Is that mortgage a mortgage on real estate, 
a chattel mortgage, or a mortgage on a chattel real? What 
is the status of that mortgage? 

Mr. Deakins: That is a mortgage—— 

Presiding Examiner: Maybe Mr. Head could answer 
that question. 


Mr. Deakins: It is a mortgage on real estate, as well 
as chattels. 

Presiding Examiner: I see. And would be classified 
as an interest in real estate? 

Mr. Deakins: Yes, sir. 

Presiding Examiner: All right. 


By Mr. Deakins: 


Q. Now, that mortgage that the Examiner inquired 
about, will that be executed by Texas Eastern? A. That 
will not. 

Q. Will the notes? A. The notes will not be executed 
by Texas Eastern. I should like to refer to the specific 
words in regard to the status of the notes, the specific words 
in the document entitled ‘‘Conveyance’’, which is Exhibit 
No. M-14, Roman II. 


72 


(1656) 


Q. Where will you find what you are going to refer to? 
A. On the front page, we come down the first paragraph, 
which starts out ‘‘In consideration’’—excuse me, I think 
I am 
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going a little fast for Mr. Huntsman. 

The conveyance, the first paragraph starts off, ‘‘In 
consideration’’—skip that. The next paragraph starts off, 
‘<The properties and interests’’, underneath that sub (a) 
and sub (b). Come down into the full margin working 
under sub (b), ‘‘and by the execution hereof grantee 
acknowledges,’’ is the way the line starts. That is the 
first line. Count down through the second, third, fourth, 
fifth—let me back up there. I would like to call attention 
to all of the words following ‘‘and the executive hereof?’”— 
‘and by the execution hereof grantee acknowledges’’—I 
would like to call attention to all the words after that, to 
the end of the paragraph—in particular ‘‘grantee acknowl- 
edges that the promissory notes representing the credit 


portion of the purchase price for the acquisition by grantor 
from Continental, et al., of all the properties covered by 
this assignment and conveyance,’’? and skipping some 
words, ‘‘will continue as burdens on such properties and 
interest conveyed hereby until the notes are paid in full;’’ 

Q. That is a recognition of the notes that Louisiana 
Gas will give to Continental, et al.? 
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The Witness: At the semicolon, where I just finished 
reading, ‘‘provided, however, that grantee does not assume 
any personal responsibility?’ —— 

By Mr. Deakins: 
Q. It says liability. 
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A. “the grantee does not assume any personal liability on 
said notes or agree to pay any deficiencies in the event of 
foreclosure.’’ 

Q. Now, I want to ask you this. Do the sellers—are 
the sellers familiar with that fact? 

Mr. Huntsman: Object to it on the grounds—— 

Presiding Examiner: I think that will speak for itself. 

Mr. Deakins: Well, he has been in the negotiations. 

Presiding Examiner: Well, now, we know from the 
records in this case that the sellers are represented by 
competent counsel in the hearing, and I would assume that 
they were represented by competent counsel in the negotia- 
tions. There has been nothing to indicate in any way, in 
previous records, that either Sun Oil Company or Conti- 
nental or Mr. Marr—— 

Mr. Huntsman: Crude Oil. 

Presiding Examiner: General Crude. Mr. Marr is the 
only one who is an individual, the others are corporations. 
And Mr. Marr was up here himself in the earlier case, riding 
on it very closely. I am sure, from what I observed of Mr. 
Marr, that nothing goes on there that he doesn’t know 
about. 

Mr. Deakins: I think you are right. 

Mr. Examiner, could I state the purpose of the question? 

Presiding Examiner: All right. 

Mr. Deakins: The reason for this question was—maybe 
I am anticipating, but there seemed to be those who we have 
not convinced. And I wanted to obviate any claim that 
they might 

1658 
make that we have not disclosed this thing to these people— 
therefore, they could set it aside. You see what I mean? 

Presiding Examiner: I think that is something we 
cannot get into. We cannot presuppose a lawsuit. I think 
if we start in covering all the angles where somebody might 


74 


(1659) 


go down a side street or a back alley somewhere, we will 
be here from now to Christmas. 

Mr. Deakins: I agree with the Examiner thoroughly. 

Presiding Examiner: And I am not going to let you 
start it, or anybody else. 

Mr. Deakins: That is fine—if none of us are going to, 
that is just fine. 

Presiding Examiner: All right. 

The Witness: Well, at this point in the closing, we should 
have the picture of the three parties. Texas Eastern has 
issued the check. 


By Mr. Deakins: 


Q. Will have issued the check. A. This is at closing. 
I am assuming we are at closing. Texas Eastern will have 
issued the check. Texas Eastern has assumed the re- 
sponsibilities as the owner of the leases. Louisiana Gas 
received the check from Texas Eastern, issued a check in 
the same amount to the present owners of the leases. So 


it is of no consequence what the assets of Louisiana Gas 
Corporation are. 
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The present owners of the leases have transferred all 
of their rights in these leases through Louisiana Gas Cor- 
poration, and into Texas Eastern. Louisiana Gas Cor- 
poration has no continuing interest whatsoever in these 
properties. 

The present owners of the leases end up with the three 
considerations that we said were negotiated in making this 
arrangement. Number One, they have got the check for 
the cash; Number Two, they have the obligations of Loui- 
siana Gas Corporation on the notes, which obligations are 
recognized by Texas Hastern as obligations against the 
property; and Thirdly, they have retained the production 
payment out of the liquids. 
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Q. All right. Now, Mr. Jacobs, after the date of the 
closing, when these documents have been executed, and 
the money transferred, will Louisiana Gas have anything 
to do with the properties after that time? 


1660 


Q. I understand your testimony to be, Mr. Jacobs, that 
the title of these leases, the legal title of these leases will 
then be in Texas Eastern Transmission Corporation. A. 
That is correct. 

Q. Now, are there going to be any strings tied on to 
that transfer of that title? I mean is it a clear transfer 
of title? A. It is a clear transfer of title. 

Q. Subject to anything? A. Well, it is subject to the 
obligations under the assignment and conveyance. 

Q. What obligations are we referring to now? Whose 
obligations? A. The obligations under the assignment and 
conveyance that have to do with the production payment, 
which will have to be 
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made by Texas Eastern. 

Presiding Examiner: It is also subject to any provisions 
for security that are contained in the mortgage? 

The Witness: That is correct. 
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Cross examination by Mr. De Vore: 


Q. Mr. Jacobs, first, I would like to have you explain 
how you arrived at the gas reserves in the amount 990 
billion cubic feet? A. That is a rounding off of the 988 
billion cubic feet set forth in our geological exhibit. 
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Q. Well, can this conclusion be drawn, then, that the 
commodity, if we can call the gas lease such, being sold 
is not of a standard nature that a market can be developed 
for that sale of property and well-defined as there is a 
market for the commodity of gas? 
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The Witness: I will answer Mr. De Vore’s question this 
way: Certainly numerically there are many more gas pur- 
chase contracts entered into than there are lease sale 


agreements. 
1713 


Those gas sale contracts specify a cents per Mef price. 
Consequently, numerically, we have many, many gas prices 
specified in gas purchase contracts. 

On the other hand, in the purchase and sale of developed 
leases, as I have testified, that occurs not as often as gas 
purchase contracts are entered into but it certainly is a 
common business transaction in the oil industry. Large 
amounts of money are involved, and I think the fact that 
those transactions are carried out and carried out again 
and again indicates that there is a market for proved devel- 
oped leases. 

e * * e s s 
Q. Have you ever negotiated the purchase of any 


developed 
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gas lease for Texas Hastern? A. In the case of the Rayne 
Field, yes, sir. 

Q. Aside from the Rayne Field? A. No. 

Q. Can you tell me what facts you considered in deter- 
mining what should be paid for the gas leases? A. Well, 
Mr. De Vore, the amount that is to be paid and the method 


7 


(1714) 


by which it is to be paid tis a negotiated matter. These 
leases were purchased in a competitive market. 

Q. Can you explain what you mean by competitive mar- 
ket? A. Well, what I mean by that is that there are other 
buyers of gas active in the south Louisiana area other than 
Texas Eastern Transmission Corporation. 

Presiding Examiner: And when you say that, you mean 
that some or all of those are also buyers of leases? I think 
that was the question. 

The Witness: Yes. I would say that some or all of 
those are also buyers of leases. 


By Mr. De Vore; 


Q. When you talk about a competitive market, though, 
you do include purchases of gas as well as purchases of 
gas leases? A. In this particular case? 

Q. Yes. A. When I use the words competitive market? 
Yes, I refer : 


1715 


to competition from people that would buy this gas under 
a gas purchase contract, as well as the people that buy the 
leases. 

Q. Would you say, then, that the negotiations took place 
in an atmosphere which reflected the going rate for gas 
as well as any prices that might be paid for gas leases? 

Mr. Deakins: Let me hear that question, again, please. 

Presiding Examiner: The question will be read back. 


(The question, as recorded, was read by the reporter.) 


Presiding Examiner: What do you mean by reflected? 
Was affected by? 

Mr. De Vore: Was affected by, that the prices of gas 
were being considered in the negotiations. 

The Witness: Well, in the negogtiations of lease trans- 
fer of this nature, there are literally thousands of things 
that affect the negotiations in the sense that those things 
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are in the minds of the people that are doing the negotia- 
tion. Certainly the people that negotiated these contracts 
for Texas Eastern are knowledgeable or were knowledge- 
able of the prices being paid for natural gas in gas purchase 
contracts in south Louisiana, and: with those matters in 
mind we thought that the prices we have negotiated here 
are prices that should be attractive on a comparative basis 
to the people that will consume this gas. 
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Q. Mr. Jacobs, who was responsible for initiating the 
negotiations for the purchase and sale of gas leases? Was 
it' Texas Eastern or the gas producers? A. I would say it 
was Texas Eastern. 

Q. When were the negotiations started? A. Well, 
actually, Mr. De Vore, on the in-place—strike that—the pur- 
chase of the leases, that was suggested by us as a way that 
this gas supply can be acquired back at the very beginning 
of the negotiations which resulted in the first gas purchase 
contracts. I would say that was the first time that this 
question was raised. 

Now, obviously, that is one of the cases that I had in 
mind a while ago where we tried to purchase the leases and 
were unsuccessful. 

I should say that these negotiations were renewed 
approximately after the Examiner’s decision was issued, 
and it was apparent that there were objections to the 
Examiner’s decision which would result in a delay in this 
gas being available through Texas Eastern to its customers, 
through those customers to the public. 

Now, at that time, Texas Eastern renewed the negotia- 
tions with the present owners of the leases to see if we could 
not move the arrangement into an arrangement such as we 
have here which, with the 17 cent price and the fixed price 
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of it, we had presumed would avoid the delays that would be 
involved in going the other route. 
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Mr. De Vore: I will amend my question. I had in mind 
something happening within the reservoir or effecting the 
gas reserve. 


The Witness: I have testified to the effect that one of 
the advantages that accrues out of the intermediary corpo- 
ration, out of Texas Eastern’s having no personal liability 
on the obligations of Louisiana Gas Corporation lies in the 
fact that Texas Eastern Company could surrender the 
leases, terminate the leases in the case of a catastrophic 
situation which is certainly something never to be expected 
but at the same time we felt that to make this lease purchase 


properly there should be that protection in the arrange- 
ments also. 
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Presiding Examiner: Catastrophic situation such as you 
refer to is more likely to happen, is it not, in an area where 
there are extremely high pressures than in one where 
the pressures are lower, is that correct? 

The Witness: Well, Mr. Examiner, I don’t know that 
I can agree with that. There are a few cases in the books 
where there has been this so-called cratering and the gas 
has been allowed to be wasted to the air and those cases 
usually got back to something that the driller did, he 
shouldn’t have done, in boring these holes. 

After the wells are in and completed, as is the case 
with Rayne Field, I don’t know of a single instance where 
anything has gone wrong. 
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Presiding Examiner: Well, I didn’t know that the wells 
were all in here in this field. I understood there are still 
some holes that may be punched. 

The Witness: It is possible that some additional wells 
will be drilled at Rayne Field. It is really a question of 
what demands will be made on the field in the future. 

Presiding Examiner: Usually those things happen in 
connection with the well before it is connected to a pipeline, 
is that correct? A.I would say those things usually 
happen to a well before the well is completed. 

Now, completed in the sense of running pipe in the hole, 


1725 


perforating it and setting up a Christmas tree on the top 
through which you can control the flow of gas. 
Presiding Examiner: Yes. Before the flow is controlled. 
The Witness: Yes, sir. 
The only instances I have known of have been due to 
driller mistakes. 
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Cross examination—Resumed by Mr. Smith: 
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Now, Mr. Jacobs, do you have any hesitancy at all about 
the ability of Texas Eastern to produce substantially in 
excess of 100,000 Mcf per day from the Rayne Field, 
immediately upon the acquisition of the leaseholds? A. 
With the 18 wells in the field, the field could be produced 
at rates up to a maximum in the order of magnitude of, 
say, as much as 200 million to 225 million cubic feet per 
day. Now, the rate at which gas will be taken from the field, 
as I have indicated, will depend upon decisions to be made 
from time to time by Texas Eastern. Whether those 
decisions would involve the taking of substantially more 
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than 100 million a day from the field immediately, I do 
not know. It would depend upon the circumstances at that 
time. 

Q. And would that maximum amount of over 200,000 
Mef a day, could that be withdrawn every day of the year? 
A. With the 18 wells, I should think so. 
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A 2-page Exhibit entitled: “Estimated Cost of Service 1959” 
‘Texas Eastern Transmission Corp., Docket No. G-12446 - 
SS (Exh. No. M-9). a 


fa 
TEXAS EASTERN TRANSMISSION CORPORATION” 
Ne Estimated Cost of Service 
i Year 1959 ey 


te (B) mas) a () «) 
_ Reference for G-12446_? G-12446 
% Adjustments Hearing Ex 18 Adjustments As Adjusted 
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Docket No. G-124h6 
Hearing Exhibit No. M-9 
Page No. 2 of 2 


TEXAS EASTERN TRANSMISSION CORPORATION 


Adjustment to Rate Base, Return and 
Federal Income Tax 


Year 1959 


(A) , (B) 


Amount 


Rayne Field Investment $12,420,500 


Less - Average reserve for amortization of 
Rayne Field Investment 396,000 


Increase in Rate Base $12,024,500 
Increase in Return @ 6 3/44 $ 811,700 


Increase in Federal Income Tax 


($811,700 + .48) x 52% $ __879, 300 
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Lease Purchase Agreement between Louisiana Gas 
Corporation and Texas Eastern, with Exhibits 1 
and 2 attached (Exh. No. M-14). 


LEASE PURCHASE AGREEMENT 


THIS AGREEMENT, made and entered into this 4th 
day of December, 1958, by and between Louisiana Gas Cor- 
PORATION, a Delaware corporation, hereinafter referred to 
as ‘‘Lovistana Gas’’, and Texas Eastern Transmission 
Corporation, a Delaware corporation, hereinafter referred 
to as ‘‘Trxas Hastern’?, 


WiITNESSETH: 


Wauerzas, Louisiana Gas has entered into a Lease Sale 
Agreement of even date with Continental Oil Company and 
M. H. Marr which provides that, when certain specified 
conditions are met, the interests of Continental Oil Com- 
pany and M. H. Marr in certain leaseholds and related prop- 
erties in the Rayne Field, Acadia Parish, Louisiana, will 
be assigned and conveyed to Louisiana Gas, a copy of which 
Lease Sale Agreement is annexed hereto as Exhibit I and 
made a part hereof; and 


Wuerzas, said Lease Sale Agreement has also been 
prepared for execution by Sun Oil Company and General 
Crude Oil Company as to the interests they own in said 
Rayne Field and Louisiana Gas represents that it expects 
Sun Oil Company and General Crude Oil Company to 
execute said Lease Sale Agreement in the near future; and 


Wueneas, Louisiana Gas desires to enter into an agree- 
ment with Texas Eastern to sell, and Texas Eastern desires 
to enter into an agreement to purchase the leasehold inter- 
ests and related properties in said Rayne Field covered by 
such Lease Sale Agreement. 
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Now, THEREFORE, in consideration of the premises, 
Louisiana Gas and Texas Hastern agree to the following: 


2614 
I. 


It is agreed that if Louisiana Gas shall acquire all of the 
leasehold interests and related properties of Continental 
Oil Company, Sun Oil Company, General Crude Oil Com- 
pany and M. H. Marr (hereinafter referred to collectively 
as ‘‘Continental, et al’’) covered by the Lease Sale Agree- 
ment annexed hereto as Exhibit I, Louisiana Gas shall sell, 
assign and convey unto Texas Eastern, and Texas Hastern 
shall purchase said leasehold interests and related proper- 
ties for a consideration of Twelve Million Four Hundred 
Twenty Thousand Five Hundred Dollars ($12,420,500.00), 
payable in cash to Louisiana Gas on the date of closing. In 
the event Louisiana Gas shall acquire less than all of the 
leasehold interests and related properties of Continental, 
et al, covered by said Lease Sale Agreement, then Texas 
Eastern shall have the right to purchase from Louisiana 
Gas the interests acquired by it, and, in such event, the 
consideration to be paid therefor by Texas Eastern to 
Louisiana Gas shall be a sum equal to the portion of the 
consideration paid in cash by Louisiana Gas for the inter- 
ests acquired by it on the date of closing under the Lease 
Sale Agreement. 


II. 


Texas Eastern agrees to prosecute in good faith and 
with due diligence its Application for a Certificate of Public 
Convenience and Necessity filed in Federal Power Commis- 
sion Docket No. G-12446 for the construction and operation 
of facilities necessary to enable the taking of gas produc- 
tion from the Rayne Field to the end that Condition No. 3 
of the Lease Sale Agreement may be met or complied with 
within the time stipulated therefor in said Lease Sale 
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Agreement. Texas Eastern shall keep Louisiana Gas 
advised of its progress and shall give Louisiana Gas prompt 
notice when a Certificate of Public Convenience and Neces- 
sity satisfactory to Texas Eastern has been issued, attach- 
ing to said notice a copy of such Certificate. 
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IIIf. 


Tn the event the Lease Sale Agreement annexed hereto 
as Exhibit I shall for any reason terminate, or if Louisiana 
Gas shall fail to acquire the leasehold interests and related 
properties in the Rayne Field covered by said Lease Sale 
Agreement on or before ninety (90) days after the date 
hereof, then either party hereto may at any time thereafter 
terminate this agreement by giving written notice of such 
termination to the other party. 


Iv. 


It is agreed that the sale pursuant to this Lease Pur- 
chase Agreement shall be closed at the offices of Vinson, 
Elkins, Weems & Searls, in the Esperson Building, Hous- 
ton, Texas, or at such other location in Houston, Texas, as 
is mutually agreeable to the parties hereto, on the date 
the sale is closed pursuant to the Lease Sale Agreement 
attached hereto as Exhibit I. On the date of closing, 
Louisiana Gas shall execute the instrument captioned 
“‘Conveyance’’, annexed hereto as Exhibit II, and deliver 
same to Texas Eastern, and Texas Eastern shall pay to 
Louisiana Gas the consideration stipulated above by 
Cashier’s Check; provided, however, that in the event 
Louisiana Gas shall acquire, and Texas Eastern shall pur- 
chase from Louisiana Gas, less than all of the interests of 
Continental, et al, covered in the Lease Sale Agreement, 
then the form of Conveyance attached hereto as Exhibit 
TI shall be revised prior to closing to eliminate the inter- 
ests not acquired by Louisiana Gas. 
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Ix Tzstrmony WxaeExeor, this instrument has been exe- 
cuted in multiple originals on the day and date first here- 
inabove written. 


Lovistana Gas CoRPoRATION 
By /s/ Campser. A. Gerry 


President 
WITNESSES: 


/s/ Hetex P. Waterman 


/8/ ULxxetre CHENAULT 


Texas Hastenn TRaNSMISSION CORPORATION 


By /s/ Joun C. Jacoss 
Vice President 


/s3/ Hetex P. WarermManr 


/s/ Uxxerre CHENAULT 
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Srare or Texas 
Country or Hazzis 


On this 4th day of December, 1958, before me, a 
Notary Public, appeared Campsety A. Gairrin, to me per- 
sonally known, who being by me duly sworn, did say that 
he is President of Lovistana Gas Corporation, @ corpora- 
tion, and that the foregoing instrument was signed on 
behalf of said corporation by authority of its Board of 
Directors, and the said Campset, A. GRIFFIN acknowledged 
said instrument to be the free act and deed of said 
corporation. 


Wirxess my official signature and seal as such Notary 
Public on the day, month and year first above written. 


/s/ Pacis Kuover 
Notary Public in and for Harris 
County, Texas 


State or Texas 
County or Harris 


On this 4th day of December, 1958, before me, a 
Notary Public, appeared Jou C. Jacoss, to me personally 
known, who being by me duly sworn, did say that he is Vice 
President of Texas Eastern Transmission CoRPORATION, & 
corporation, and that said instrument was signed on behalf 
of said corporation by authority of its Board of Directors, 
and the said Jonny C. Jacozs acknowledged said instrument 
to be the free act and deed of said corporation. 


Wrrnzss my official signature and seal as such Notary 
Public on the day, month and year first above written. 


/s/ Pactoxe Kiovuce 
Notary Public in and for Harris 
County, Texas 
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LEASE SALE AGREEMENT 
RAYNE FIELD, ACADIA PARISH, LOUISIANA 


BETWEEN 


CONTINENTAL OIL COMPANY 
SUN OIL COMPANY 
M. H. MARR AND 


GENERAL CRUDE OIL COMPANY—FIRST PARTIES 


AND 


LOUISIANA GAS CORPORATION—SECOND PARTY 


December 4, 1958 
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LEASE SALE AGREEMENT 


THIS AGREEMENT made and entered into this 4th 
day of December, 1958, by and between ConTINENTAL Om 
Company, a Delaware corporation, Sux Om Company, a 
New Jersey corporation, M. H. Mazes, husband of Apa# 
KrzrmSmm, a resident of Dallas, Texas, and GenzEaL 
Crupe On Company, a Delaware corporation, hereinafter 
referred to as ‘‘First Parties’? and Louisiana Gas Corpo- 
RATION, a Delaware corporation, hereinafter referred to as 
‘¢Second Party’’, 


WITNESSETH: 


First Parties, as the owners of oil, gas and mineral 
leases, surface leases and rights of way in the Rayne Field, 
Acadia Parish, Louisiana, agree to sell to Second Party, 
and Second Party agrees to purchase, such leases and the 
gas wells thereon with related production equipment, and 
rights of way, subject to the terms, conditions, reservations 
and exceptions set out in the Assignment and Conveyance 
annexed hereto as Exhibit ‘‘1’’, which exhibit is made 2 
part hereof for full particulars. The oil, gas and mineral 
leases, surface leases and rights of way affected by this 
agreement are particularly described in Exhibit ‘‘A”’ 
annexed to Exhibit ‘‘1”’. The consideration for the sale 
and purchase is One Hundred Thirty-Four Million Three 
Hundred Ninety-Five Thousand, Seven Hundred Dollars 
($134,395,700), payable Twelve Million Four Hundred 
Twenty Thousand, Five Hundred Dollars ($12,420,500) 
cash and One Hundred Twenty-One Million, Nine 
Hundred Seventy-Five Thousand, Two Hundred Dollars 
($121,975,200) represented by the notes hereinafter referred 
to. The consideration for this sale is to be shared by First 
Parties in the following percentages: 
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Continental Oil Company. 55.930697 
Sun Oil Company 


3.995739 
100.000000 


This agreement to sell and purchase is conditioned on: 


1. The approval of First Parties’ title to said lease- 
hold interests by the attorneys for Second Party. 


2. First Parties receiving from the Internal Reve- 
nue Service a ruling in writing to the effect that the 
gain from the sale of leasehold interests will be con- 
sidered as gain from the sale of a capital asset held 
for more than six (6) months under the provisions of 
Section 1231 of the Internal Revenue Code of 1954. 


3. Certificates of public convenience and necessity 
being obtained from the Federal Power Commission 
as may be required for the construction and operation 
of such facilities as may be necessary to enable the 
taking of Second Party’s gas production from said 
Rayne Field and transporting same to the market area 
in form and on terms and conditions satisfactory to 
Second Party and to each of the First Parties. 


4. First Parties obtaining order of dismissal or 
filing unconditional motion to dismiss or notice of with- 
drawal with respect to their applications for certifi- 
cates of public convenience and necessity pending in 
Federal Power Commission Dockets Nos. 
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G-12432, G-12885, G-12913, and G-12931, prior to their 
acceptance of certificates of public convenience and 
necessity that may be issued by the Federal Power 
Commission to First Parties pursuant to their appli- 
cation in said dockets. 
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First Parties agree to make available to Second Party 
for examination, at the offices of First Parties, the lease 
and title files of First Parties relating to the properties 
and interest covered hereby; and Second Party agrees 
promptly to undertake such examination of same as it elects 
to make. The lease and title files shall be examined, and 
additional abstracts, title data, curative work or record 
examination secured or made, at the expense of Second 
Party. Second Party agrees to advise First Parties when 
Condition 1 above is satisfied. 

Each of First Parties shall promptly either notify all 
other parties that it will not file an application for a ruling 
and waives the necessity of the ruling as required by Con- 
dition 2 or shall make, or cause to be made, the necessary 
application for a ruling by the Internal Revenue Service 
and prosecute such application in good faith, keeping 
Second Party advised of its progress upon request. As 
goon as a ruling has been obtained which, in the opinion 
and sole discretion of the party for whom the ruling was 
obtained, satisfies Condition 2 above, such party shall 
notify Second Party and all other First Parties that said 
Condition 2 has been satisfied as to such party. 

Second Party agrees to make (or cause to be made) the 
necessary application for certificates of public convenience 
and necessity referred to in Condition 3 above and there- 
after to prosecute such application in good faith, keeping 
First Parties advised of its progress upon request. Such 
application may be made at any time, but shall be made 
by Second Party not later than forty-eight (48) hours 
(exclusive of Saturdays, Sundays, and legal holidays) 
after Second Party receives notice from all First Parties 
that Condition 2 above has been satisfied or waived. 

Second Party shall give First Parties notice when cer- 
tificeates of public convenience and necessity satisfactory 
to Second Party have been issued, attaching to the said 
notice a copy of such certificates. Within 48 hours (exclu- 
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sive of Saturdays, Sundays and legal holidays) after 
receipt of such notice, each of First Parties shall advise 
Second Party and the other First Parties whether the cer- 
tificates are satisfactory; and First Parties advising that 
the certificates are satisfactory shall then (or at such later 
date as Second Party has advised that Condition 1 has been 
met and complied with) promptly proceed to cancel the 
existing gas purchase contract between such party and 
Texas Eastern Transmission Corporation relating to the 
Rayne Field and to obtain order of dismissal or file uncon- 
ditional motion to dismiss its application or notice of with- 
drawal with respect to its application for certificates of 
public convenience and necessity as required to satisfy 
Condition 4 above, to the extent that such parties have not 
theretofore done so. 

Tf all of the four conditions listed above have not been 
met and complied with or waived on or before ninety days 
after the date hereof, as to each of First Parties and Second 
Party, then any of First Parties hereto as to whom such 
conditions have not been met or complied with may, insofar, 
but insofar only, as its interest is affected, or Second Party 
may, at any time thereafter terminate this agreement by 
giving written notice of such termination to all of the 
other parties; provided that the election to terminate must, 
except as hereinafter provided, be exercised prior to the 
time all of said four conditions have been met and com- 
plied with as to such party electing to terminate. After 
the con- 
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ditions have been met and complied with as to Second Party 
and any of First Parties, but not all First Parties, and the 
time set out above for satisfaction of the four conditions 
has elapsed, the First Parties as to whose interests the con- 
ditions have been met and complied with, or any of them, 
may terminate unless within 48 hours after notice (exclu- 
sive of Saturdays, Sundays and legal holidays) to Second 
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Party that a final decision as to the acquisition must be 
made, Second Party elects to acquire the interests of such 
party or parties. A copy of the notice by a First Party shall 
be given to all other First Parties, and the election of Second 
Party shall be in writing, with a copy to all First Parties. 
In the event the agreement is terminated by any of First 
Parties, and all conditions have been met and complied with 
as to Second Party, but Second Party has not previously 
elected to acquire from such First Parties as to whose 
interests the conditions have been met and complied with, 
this agreement may be terminated by Second Party within 
five days after notice of termination by such First Party. 
Upon satisfaction or waiver of the foregoing conditions 
as to all parties (or as to Second Party and less than all 
of First Parties, if Second Party notifies all other parties 
of its decision to proceed to close), Second Party agrees to 
proceed with due diligence to complete, or cause to be com- 
pleted, the construction of the necessary facilities to enable 
Second Party to take and transport its gas production from 
the Rayne Field. On or before ten days after completion’ 
of the construction of such facilities, or 30 days (plus time 
lost, up to but not exceeding an additional 150 days, due to 
force majeure as herein defined) after the date on which 
the last of the four conditions is satisfied or waived (or 
notice is given by Second Party if conditions are satisfied 
as to less than all First Parties), whichever occurs at the 
earlier date, the sale shall be closed at the offices of Vinson, 
Elkins, Weems & Searls, in the Esperson Building, Hous- 
ton, Texas, or at such other location in Houston, Texas, as 
is mutually agreeable to all parties; and at least five days 
prior to the closing date Second Party shall notify each of 
the First Parties of the exact date and time for closing. 
On the date the sale is closed (1) all closing parties will 
execute the instrument captioned Assignment and Convey- 
ance, annexed hereto as Exhibit ‘‘1’’, and deliver to each 
closing party an executed original of the said instrument; 
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and (2) Second Party will pay the cash portion of the con- 
sideration (payment to be made by a cashier’s check payable 
to each closing First Party), execute the notes and mort- 
gages to secure the notes in the form agreed to by the 
parties, and deliver the said executed notes and mortgages 
to the closing First Parties. All of the foregoing instru- 
ments shall be executed and acknowledged to the satisfaction 
of the attorneys for each closing party. Evidence shall be 
submitted that the officer or agent executing each instrument 
for a party is authorized to bind the corporation or party. 

When this agreement requires a filing or obtaining by 
either First Parties or Second Party of a ruling or certifi- 
cate from a governmental agency, the filing or obtaining of 
same by a third party designated by a party hereto or 
having a contract with a party of such nature that it has 
an interest in the required action shall be deemed for the 
purpose of this agreement as if filed or obtained by a party 
hereto; provided that all notices and acceptances that same 
are satisfactory shall be made by the appropriate party 
hereto. 

All notices and other communications hereunder shall 
be in writing and shall be deemed given when delivered or 
forwarded by registered mail, return receipt requested, 
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with postage fully prepaid, to the party to be notified, at 
the addresses set ont under the names of the respective 
parties below: 


Continental Oil Company 
Attention: Mr. O. L. Fisher 
P. O. Box 2197 

Houston 1, Texas 


Sun Oil Company 

Attention: Mr. Buford R. Koehler 
P. O. Box 2831 

Beaumont, Texas 


Mr. M. H. Marr 

Attention: Mr. Donley C. Wertz 

2500 Republic National Bank Building 
Dallas, Texas 


General Crude Oil Company 
Attention: Mr. J. W. Cutbirth 
P. O. Box 2252 

Houston 1, Texas 


Louisiana Gas Corporation 
Attention: Mr. Campbell A. Griffin 
11th Floor, Esperson Building 
Houston 2, Texas 


The term ‘‘force majeure’? as employed herein shall 
mean acts of God, strikes, lockouts or other industrial dis- 
tarbances, acts of the public enemy, wars, blockades, 
insurrections, riots, epidemics, landslides, lightning, earth- 
quakes, fires, storms, floods, washouts, arrests and 
restraints of governments and people, civil disturbances, 
explosions, breakage or accidents to machinery, lines of 
pipe, the necessity for making repairs to or alterations of 
machinery or lines of pipe, freezing of lines of pipe, and 
any other causes, whether of the kind herein enumerated 
or otherwise, not within the control of Louisiana Gas and 
which by the exercise of due diligence is unable to prevent 
or overcome; such term shall likewise include (a) in those 
instances where Louisiana Gas hereto is required to obtain 
servitudes, rights of way grants, permits or licenses to 
enable Louisiana Gas to fulfill its obligations hereunder, 
the inability of Louisiana Gas to acquire, or the delays on 
the part of Louisiana Gas in acquiring, at reasonable cost 
and after the exercise of reasonable diligence, such ser- 
vitudes, rights of way grants, permits or licenses, and (b) 
jn those instances where Louisiana Gas is required to 
secure permits or permission from any governmental 
agency to enable Louisiana Gas to fulfill its obligations 
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hereunder, the inability of Louisiana Gas to acquire, or 
the delays on the part of Louisiana Gas in acquiring, at 
reasonable cost and after the exercise of reasonable dili- 
gence, such materials and supplies, permits and permis- 
sions. It is understood and agreed that the settlement of 
strikes or lockouts shall be entirely within the discretion of 
Louisiana Gas, and that the above requirement that any 
force majeure shall be remedied with all reasonable dis- 
patch shall not require the settlement of strikes or lockouts 
by acceding to the demands of the opposing party when 
such course is inadvisable in the discretion of Louisiana 
Gas. 
2623 


Ix Testomony Waxenreor this instrument has been exe- 
cuted in multiple originals on the day and date first herein- 
above written. 

WYIrnEssEs: Contrventa Or Company 
Gzorce WEAR By 0O.L. Fisnee 
Russ H. Recorp Vice President 
Sun Om Company 
Heer M. WEINEET By Dowztson CaFFery 
K. E. Mowracvuz Agent and Attorney in Fact 
Dowzey C. WEErz M. H. Maze 
C. M. Jonxson 
Gewezat Ceupe Om Company 
L. E. Feazims, Jz. By J. W. Cursmrz 
Rusx H. Recorp Vice President 


Louisiana Gas CoBPoraTion 


Gzorce WEAB By Campzent A. GErrrix 
Rus H. Rzcorp President 
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Srare or Texas 
County or Haggis 


On this 4th day of December, 1958, before me, a Notary 
Public, appeared O. L. Fisper, to me personally known, 
who being by me duly sworn, did say that he is Vice 
President of Contrventat Om Company, a corporation, and 
that the foregoing instrument was signed on behalf of the 
said corporation by authority of its Board of Directors, 
and the said O. L. Fisher acknowledged said instrument to 
be the free act and deed of said corporation. 


Wrrness my official signature and seal as such Notary 
Public on the day, month and year first above written. 


Jessie E. DeBaun 
Notary Public in and for 
Harris County, Texas 


Jzssrz E. DeBavn 
ee ty, Texas 
ly Commission Expires June 1, 1959 
Stare or Texas) 
County or Haznis § 


On this 12th day of December, 1958, before me, a Notary 
Public, appeared Donztson Carrery, to me personally 
known, who being by me duly sworn, did say that he is 
Agent and Attorney in Fact of Sux Om Company, a corpo- 
ration, and that said instrument ‘was signed on behalf of 
said corporation by authority of its Board of Directors, 
and said Donelson Caffery acknowledged said instrument 
to be the free act and deed of said corporation. 

Wrrress my official signature and seal as such Notary 
Public on the day, month and year first above written. 

Carmen C. Sparrorp 
Notary Public in and for 
Harris County, Texas 


CazMen SParrorD 
Mop eae eet for Harris County, T: 
My Commission Expires June 1, 1359 
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County or Datias 


Stare or Texas } 


On this 4th day of December, 1958, before me, a Notary 
Public, personally appeared M. H. Maze, to me known to 
be the person described in and who executed the foregoing 
instrument, and acknowledged that he executed the same 
as his free act and deed. 


Wirness my official signature and seal as such Notary 
Public on the day, month and year first above written. 


J. B. Dickerson 
Notary Public in and for 
Dallas County, Texas 
J. B. DICKERSON 


Notary Public, Dallas County, Texas 
My Commission Expires June 1, 1959 


Stare or TExas 


County or Hazrris 


On this 12th day of December, 1958, before me, a Notary 
Public, appeared J. W. Cursierx, to me personally known, 
who being by me duly sworn, did say that he is Vice Presi- 
dent of Generat Crupe On, Company, a corporation, and 
that said instrument was signed on behalf of said corpora- 
tion by authority of its Board of Directors, and said J. W. 
Cutbirth acknowledged said instrument to be the free act 
and deed of said corporation. 


Wrrwess my official signature and seal as such Notary 
Public on the day, month and year first above written. 


Cazmen C. SpaFFoRD 
Notary Public in and for 
Harris County, Texas 
CamMEN SPAFTOED 


Notary Public in and for Harris County, Texas 
My Commission Expires June 1, 1959 
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Strate or Texas 
Country or Harris 


On this 4th day of December, 1958, before me, a Notary 
Public, appeared Camprztt A. Geirrix, to me personally 
known, who being by me duly sworn, did say that he is 
President of Lovistawa Gas Cozporation, a corporation, 
and that the foregoing instrument was signed on behalf of 
said corporation by authority of its Board of Directors, and 
the said Campser, A. Garrrmx acknowledged said instru- 
ment to be the free act and deed of said corporation. 


Wrrvezss my official signature and seal as such Notary 
Public on the day, month and year first above written. 


Jzessrz E. DEBaun 
Notary Public in and for 
Harris County, Texas 

Jzssiz E. DeBaun 


Bo Public in and for Harris County, Texas 
(y Commission Expires Jane 1, 1959 


ASSIGNMENT AND CONVEYANCE 
RAYNE FIELD, ACADIA PARISH, LOUISIANA 
BETWEEN 
CONTINENTAL OIL COMPANY 
SUN OIL COMPANY 
M. H. MARR AND 


GENERAL CRUDE OIL COMPANY—GRANTORS 


AND 
LOUISIANA GAS CORPORATION—GRANTEE 


Dated ~--------------eeevenenenen-men= wy 1959 
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Attached to and made a part of Lease Sale Agreement 
between Continental Oil Company et al as ‘‘First Parties’’ 
and Louisiana Gas Corporation as ‘‘Second Party’’. 


ASSIGNMENT AND CONVEYANCE 


FOR GOOD AND VALUABLE CONSIDERATION, 
the adequacy of which is acknowledged, ContrnenraL Or 
Company, a Delaware corporation, Sun Om Company, a 
New Jersey corporation, M. H. Mazz, husband of Apa 
KzrermSmn, a resident of Dallas, Texas, and GenzraL CrupE 
Ox Company, a Delaware corporation, herein called ‘‘Gran- 
tors’’, subject to the terms and provisions herein contained 
and the reservations and exceptions of leasehold interests 
and of the production payment by Grantors as hereinafter 
set out, have transferred, assigned and conveyed and do by 
these presents hereby transfer, assign and convey, without 
warranty, guaranty or representation, express or implied, 
unto Louisiana Gas Corporation, a Delaware corporation, 
hereinafter called ‘‘Grantee’’, the oil, gas and mineral 
leases, the surface leases and option and rights of way 
described in Exhibit ‘‘A’’ attached hereto and made a part 
hereof for all purposes, together with all those wells which 
are presently completed as gas wells and related lease and 
well equipment (surface and subsurface), gathering and 
flow lines, tanks, separators and other equipment and per- 
sonal property relating thereto (as set forth in inventory, 
copies of which are marked for identification and retained 
in possession of each of the parties), with no right of 
reverter as to such wells and equipment, and such rights 
of ingress, egress and easements for such facilities as 
Grantors have the right to convey. 

For the purposes of this Assignment and Conveyance 
and the reservations of leasehold interests and of the pro- 
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duction payment, the terms oil, condensate (and the related 
terms separator liquids and natural gas liquids), gas, other 
minerals, net interest in production, and separation facilities 
are defined as follows: 


(a) Oil: All hydrocarbons recovered in the liquid 
state at the surface, which hydrocarbons existed in the 
liquid state under original conditions of reservoir 
pressure and temperature. 


(b) Condensate: All separator liquids and natural 
gas liquids defined as follows: 

(1) Separator Liquids: All liquid hydrocarbons 
which existed in the gaseous phase under original 
conditions of reservoir pressure and temperature 
recovered by the use of mechanical separators in the 
field and after stabilization of such liquids in the 
field. The term ‘‘mechanical separators’’ shall 
exclude any device which uses the principle of liquid 
recirculation for liquid recovery, adsorption process, 
or any external refrigeration process, but shall not 


exclude natural expansion, low temperature sepa- 
rators. 


(2) Natural Gas Liquids: All ethane and heavier 
liquid and liquefiable hydrocarbons not defined as oil 
or separator liquids, together with such methane as 
cannot be separated from such ethane and liquefiable 
hydrocarbons, recovered (and saved and sold) under 
the operation of the processing facilities which 
Grantee shall install in the field. 

(c) Gas: All hydrocarbons in and under and which 
may be produced from the leases and the depths 
covered by this Assignment and Conveyance that are 
not oil or 
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condensate as herein defined, and that are not gen- 
erally found in a solid state. The unit of volume for 
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the purpose of measurement shall be one (1) cubic foot 
of gas at a base temperature of sixty (60) degrees 
Fahrenheit and at a pressure of fifteen and twenty-five 
thousandths (15.025) pounds per square inch absolute 
in accordance with the provisions of Louisiana R. S. 
55 2151-156, known as the ‘‘Standard Gas Measurement 
Law’? of the State of Louisiana. Computation of vol- 
umes shall be made in accordance with A.G.A. Gas 
Measurement Committee Report No. Three, dated 
April 1955, and in supplements or revisions thereto. 


(d) Other Minerals: Sulphur, potash, uranium and 
any substance covered by the described leases, or any 
of them, that are not hydrocarbons within the scope of 
the definitions of oil, condensate and gas as hereinabove 
defined, and all substances generally found in a solid 
state covered by a lease. 


(e) Net Interest in Production: The net interest in 
production attributable from time to time hereafter to 
each leasehold interest hereby assigned which was 
owned by Grantors immediately prior to the execution 
of this Assignment and Conveyance. The royalty 
reserved by a Lessor (or owned by others on the date 
of this Assignment and Conveyance) and any over- 
riding royalty, including an overriding royalty owned 
by a Grantor prior to the execution of this instrument, 
affecting the leasehold interest of a Grantor in any such 
lease as of the date of this Assignment and Conveyance 
shall be deducted from the gross production attribut- 
able from time to time hereafter to the leasehold 
interests of Grantors in such lease to determine the net 
interest in production. Production payments in exist- 
ence prior to the execution of this instrument (includ- 
ing the production payments and other reservations 
made by Kirby Petroleum Company in conveyance to 
Continental Oil Company dated December 20, 1954, 
recorded on December 21, 1954, under Act No. 270176, 
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Conveyance Book Z-13, Page 210 of the records of 
Acadia Parish, Louisiana), shall not be deducted from 
gross production in determining net interest in produc- 
tion; provided, however, Grantors agree that the 
amount of any payment as to gas and condensate which 
Grantee makes (either before or after the termination 
of the production payment reserved in this Assign- 
ment and Conveyance) to the owner of any such pro- 
duction payment (including the holders of rights so 
reserved by Kirby referred to above) shall be paid to 
Grantee by the Grantor whose leasehold interest was 
burdened with such production payment upon billings 
therefor reflecting such payment by Grantee. 

(£) Separation Facilities: All facilities used in 
removing or extracting separator liquids, including 
stabilization facilities and stock tanks for separator 
liquids, if such facilities are not installed and operated 
as a part of a plant facility. 


Grantors except and reserve from this Assignment and 


Conveyance the following: 


[. Leasexotp Ricuts 


A. Deep Rights: All leasehold rights insofar, but 
insofar only, as said leases described in Exhibit ‘‘A’’ 
affect depths that are found below the base of the Nodo- 
saria ‘‘A’’ Sand, and correlatives of such sand, which 
Nodosaria ‘‘A’’ Sand is defined as the sand found at a 
depth of 13,650’ to 13,890’ on the basis of electrical log 
dated October 25, 1954, run in the Mrs. Telice G. Petit- 
jean No. 1 Well located in Section 1, Township 9-S, 
Range 2-E, Rayne Field, Acadia Parish, Louisiana. 

2628 
B. Oil and Other Minerals, except Gas and Condensate: 

All of the leasehold rights to the oil and other 

minerals, except gas and condensate, that may be found 
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in and under and produced from the lands and the 
leases described in Exhibit ‘‘A’’. 


I. Propucrion ParMenr 


A production payment (the benefits and burdens of 
which, as between Grantors, shall be owned, borne, and 
payable direct to each Grantor, in the proportions of Con- 
tinental Oil Company 55.930697%, Sun Oil Company 
31.669095%, M. H. Marr 8.404469% and General Crude Oil 
Company 3.995739%) in said leasehold rights described 
in Exhibit ‘‘A”’, and all renewals and extensions thereof 
(including new leases on the mineral interests covered 
thereby, or a part thereof, or an interest therein), acquired 
by Grantee, its successors and assigns, during the term the 
production payment herein reserved, is applicable to any 
leasehold interest assigned and conveyed, with respect to 
the depths and areas assigned and conveyed to Grantee 
hereunder, which production payment is payable monthly 
out of condensate and is described, governed, limited and 
-otherwise controlled by the following terms and provisions: 


A. Condensate: 
(1) Separator Inquids 


After Grantee has recovered from the proceeds 
received by. Grantee from the sale of the separator 
liquids attributable to the net interest in production 
(as same is hereinabove defined) covered by this instru- 
ment, Grantee’s cost, as defined and limited below, of 
producing and operating the leasehold rights described 
in Exhibit ‘‘A’’, field gathering lines and the separa- 
tion facilities on the basis hereinafter provided, 
Grantors shall be paid one hundred per cent (100%) 
of the remaining proceeds received by Grantee from the 
sale of all such separator liquids. The proceeds shall 
be the amount realized from the sale of such liquids, or 
pursuant to the terms of any contract for the sale and 


110 


(2629) 


purchase of such liquids, less all taxes applicable to 
such liquids, or the handling and sale thereof, and less 
the cost of delivery to the purchaser thereof. In the 
event, and to the extent, of default by a purchaser under 
any contract for the sale of separator liquids, or in the 
event, and to the extent, such production cannot be dis- 
posed of (by long term contract, or otherwise) at the 
market price prevailing at the date of contract or sale, 
Grantee may market such production at the best price 
obtainable, or if, and to the extent that, no market is 
obtainable, may make such other disposition thereof as 
Grantee may elect. 


Grantee agrees that before the gas and condensate pro- 
duced from the leasehold rights leaves the Rayne Field, and 
before processing in a plant, the gas and the condensate not 
separated from gas in earlier stages of handling will (except 
when prevented by mechanical or operational difficulties) 
be run through a mechanical separator having an inlet pres- 
sure not to exceed 3,000 psig, and such separator having an 


outlet pressure of 1,250 psig, plus or minus 25 psig, and 
the separator liquids recovered will thereafter be stabilized 
together with liquids recovered in earlier stages of separa- 
tion (except when prevented by mechanical or operational 
difficulties) before being run to stock tanks. 
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After Grantee has applied proceeds from the salvage of 
equipment (except with respect to wells hereafter drilled 
or to the extent deepened by Grantee) remaining after cost 
of salvaging and all sums received by it under those certain 
operating agreements described on page 34 of Exhibit ‘‘A’’ 
which are transfererd to Grantee along with the leasehold 
rights, to defray its cost of producing and operating the 
leasehold rights (and the areas affected by said operating 
agreements), field gathering lines, and separation facilities, 
Grantee shall be entitled to recover from the proceeds from 
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the sale of separator liquids the remainder of its cost of 
producing and operating such leasehold rights (and such 
areas affected by said operating agreements), gathering 
lines, and separation facilities, which costs to be recovered 
are limited to those costs a prudent operator of the leases 
and areas would expend, including all taxes (except State, 
Federal and other governmental income, excess profits, 
capital stock, and corporate franchise taxes and taxes of a 
similar nature or equivalent in effect) levied or assessed 
against the separator liquids attributable to or borne by the 
net interest in production covered by this instrument, or 
based on the production thereof, and against the leasehold 
rights and equipment used in producing and operating the 
said leasehold rights and handling the production through 
the separation facilities, and except as qualified in para- 
graphs (a), (d) and (e) below, (i) amounts paid in settle- 
ment of claims against Grantee based on producing and 
operating the leasehold rights, gathering system and separa- 
tion facilities, (ii) money judgments paid and costs of litiga- 
tion relating to the title to a leasehold interest if the loss 
of title arose out of a defect existing as of the date hereof, 
and (iii) delay rentals paid and borne by Grantee. The 
maximum amount to be received by Grantee under the 
operating agreements referred to above and from the pro- 
ceeds from the sale of separator liquids shall be the actual 
cost incurred by Grantee, without interest, plus a fixed sum 
of Four Thousand Dollars ($4,000.00) per month. Each 
Grantor, or a designated representative of Grantors, shall 
have the right to audit the books and accounts of Grantee 
relating to the operation of said leasehold rights (and such 
areas subject to said operating agreements), field gather- 
ing lines and separation facilities, the sale of condensate 
production, and the accounting for the production payment, 
provided that the audits of any one Grantor shall not be 
made more often than once during any calendar year. 
It is expressly understood and agreed that: 
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(a) Costs and expenses incurred by Grantee in 
comnection with, and liability arising from the opera- 
tion of a processing plant and the handling of produc- 
tion therein shall not be included in the costs to be 
recovered by Grantee from the proceeds from the sale 
of separator liquids. 


(b) When, in the operation of the leasehold rights, 
or any well or wells on the leasehold rights, the operat- 
ing pressure of any well or wells is sufficient to produce 
such well or wells in paying quantities against a plant 
inlet gas separator pressure of 1050 psig or above, and 
compression is necessary to permit such well or wells 
to produce into the plant inlet gas separator when 
operated at pressures above 1050 psig, such compres- 
sion shall be accomplished by Grantee and the cost 
thereof shall not be included in the cost to be recovered 
from the proceeds from the sale of separator liquids. 
Other than 
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as provided in the foregoing sentence, Grantee shall 
not be obligated to compress production or to install 
compression facilities. However, when any well or 
wells are unable to produce in paying quantities against 
a plant inlet gas separator pressure of 1050 psig and 
the well or wells cannot be continued on production 
without compression, and Grantee at its option elects 
to install compression facilities for such well or wells 
as are necessary to permit such well or wells to pro- 
duce against the then existing plant inlet gas sepa- 
rator pressure, then in such event, Grantee may recover 
that part of the cost of installing and operating such 
facilities attributable to compressing up to said pres- 
sure of 1050 psig from the proceeds from the sale 
of separator liquids attributable to the net interest 
in production covered by this instrument, but only if 
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and to the extent that a prudent operator owning 
the assigned leasehold rights subject to all of the 
burdens thereon (except the production payment 
herein reserved) would install and operate such 
facilities. 


(c) No secondary recovery, pressure maintenance, 
eycling or recycling program shall be commenced by 
Grantee, where the cost of such program is to be 
recouped from the proceeds from the sale of sepa- 
rator liquids, unless and until such program has been 
approved by the Commissioner of Conservation for 
the State of Louisiana or a successor official or body. 
Grantee shall not be required to institute any such 
program which it has not voluntarily applied for 
unless so required by order of the Commissioner of 
Conservation of the State of Louisiana or a successor 
official or body. 


(d) The costs to be recovered by Grantee out of 
separator liquids shall never include any expenses 


incurred by Grantee in connection with the discharge 
of Lessee’s obligation for royalty, overriding royalty, 
or production payments applicable to the assigned 
and conveyed leasehold rights. 


(e) Liability incurred by Grantee arising from the 
negligence or other fault of the employees of Grantee 
shall not be included in the cost to be recovered by 
Grantee from the proceeds from the sale of separator 
liquids. 


The cost of ‘‘producing and operating’’ shall include, 
but is not limited to, expenditures in connection with the 
reworking, recompletion, plugging back and abandonment 
of wells, maintenance and operation of wells and lease and 
well equipment, field gathering lines and separation facili- 
ties, and cost of services and equipment purchases relating 
to all of the foregoing, but shall not include the cost of 
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drilling any well which may be commenced hereafter or 
the cost of deepening any well below the casing previously 
set therein and equipping same through the Christmas 
tree or plugging and abandoning as a dry hole. 


(2) Natural Gas Liquids 


Grantee agrees that it will construct, or cause to 
be constructed, with due diligence after the execution 
and delivery of this Assignment and Conveyance, a 
gas processing plant to extract natural gas liquids, 
and after construction of such plant, to operate and 
maintain same, or cause same to be operated and 
maintained, as a prudent operator. At the end of 
each calendar month after the completion of such 
plant an accounting, in accordance with the provisions 
of Exhibit ‘‘B”’ 
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hereto attached, shall be made to the Grantors (as the 
owners of the production payment) from the proceeds 
from the sale of such natural gas liquids. In connec- 
tion with the above computation, production payments 
in existence prior to the execution of this instrument 
(including production payments and other reserva- 
tions made by Kirby Petroleum Company in the con- 
veyance to Continental Oil Company referred to above) 
shall be considered, and payments in connection there- 
with (and reimbursement therefor) shall be made, in 
the same manner as provided in determining ‘‘net 
interest in production’’ as hereinabove set forth. 


B. Limitations on Production Payment: 


(1) The production payment shall continue in effect 
until the gas production saved and taken by Grantee 
attributable to the net interest in production covered 
by this instrument equals 613,406,770,000 cubic feet 
of gas, measured after condensate is removed, or until 
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the economically recoverable gas reserves in the 
assigned and conveyed leasehold rights attributable to 
the net interest in production covered by this Assign- 
ment and Conveyance equal 30 billion cubic feet of 
gas, as the term ‘‘gas’’ is herein defined, whichever 
occurs first, whereupon said production payment shall 
cease and terminate. 


(a) When, in the opinion of Grantee, the lease- 
hold interests affected by this Assignment and Con- 
veyance are reaching a state of depletion which 
would terminate the production payment reserved 
by Grantors, prior to termination by reason of pro- 
duction in the quantity of 613,406,770,000 cubic feet 
of gas as specified above, then at least six (6) months, 
but not more than nine (9) months, prior to the time 
Grantee estimates that the reserved production pay- 
ment will terminate, Grantee shall give each Grantor 
notice of its calculation of the remaining economi- 
cally recoverable gas reserves attributable to the 
net interest in production covered by this Assign- 
ment and Conveyance, setting out in the notice the 
hour and date as of which the computation is made. 
In computing the economies of recovery of the final 
30 billion cubic feet of economically recoverable 
reserves, the production payment of Grantors herein 
reserved shall not be treated as part of the burdens 
to which Grantee is subject as owner of such lease- 
hold interests, but all royalty, overriding royalty, 
production payments and other burdens to which 
such leasehold interests were subject, and which will 
be applicable to the final 30 billion cubic feet of eco- 
nomically recoverable gas reserves, at the time of 
this Assignment and Conveyance to Grantee shall 
be so included; and gas, as herein defined, shall be 
valued at 22.6¢ per MCF, in making a determination 
of economically recoverable gas reserves. Within 
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thirty (30) days after receipt of the notice each 
Grantor shall notify Grantee of any questions, 
clarifications, objections or comments that it may 
have regarding Grantee’s determination with copy 
to each other Grantor. Failure of a Grantor to 
reply to the notice from Grantee within the thirty- 
day period shall be conclusive proof that such 
Grantor concurs in the opinion and determination 
of Grantee. 

Should any Grantor question the determination 
of Grantee by written notice to Grantee within said 
thirty-day period, and the protesting Grantor, and 
all other Grantors, and Grantee are unable to agree 
upon the remaining 
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quantity of economically recoverable gas reserves 
within sixty (60) days after all Grantors have 
received the notice from Grantee, then the determi- 
nation of the then economically recoverable gas 
reserves attributable to the net interest in produc- 
tion covered by this Assignment and Conveyance 
shall be submitted to and determined by arbitration 
in the manner provided below. 

Within fifteen (15) days after the expiration of 
the period of time set out in the paragraph above, 
without mutual agreement of Grantee and all 
Grantors, Grantee and Grantors shall attempt in 
good faith to agree upon and designate in writing a 
disinterested consultant or consulting firm of estab- 
lished reputation and experience in the field of gas 
reserves which consultant or firm shall serve as 
arbitrator. 

If all parties are unable in such fifteen (15) day 
period to agree upon and select an arbitrator, then 
any party shall have the right to apply to the person 
who is then Secretary of the American Petroleum 
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Institute for the appointment of such arbitrator. 
Bach of the other parties shall be privileged to sub- 
mit to the Secretary of the American Petroleum 
Institute a list of consultants or a consulting firm 
of established reputation and experience accept- 
able to it with a request that within fifteen (15) days 
after reference to the Secretary of the American 
Petroleum Institute one of the designated consult- 
ants shall be appointed by the Secretary of the 
American Petroleum Institute as arbitrator. 

The arbitrator chosen by the parties, or pursuant 
to application for appointment by the Secretary of 
American Petroleum Institute, shall fix a reasonable 
time and place for the hearing at which time all 
interested parties may submit such evidence as they 
see fit. Such arbitrator shall determine the quantity 
of economically recoverable gas reserves attributable 
to the net interest in production covered by this 
Assignment and Conveyance as of the date and hour 
of determination by Grantee. The decision of such 


arbitrator shall be set forth in writing and shall be 
final and binding on all parties. The costs of the 
arbitration shall be paid one-half (72) by Grantee 
and one-half (24) by the several Grantors in the 
proportions of their respective percentages of the 
net interest in production covered by this Assign- 
ment and Conveyance. 


(b) After the date that Grantee has forwarded 
to Grantors its estimate of the economically recover- 
able gas reserves, monthly statements of production 
will set out the volume remaining to be produced 
prior to the estimated date of termination of the 
reserved production payment, which balance remain- 
ing to be produced shall be computed by deducting 
from the economically recoverable gas reserves as 
originally estimated by Grantee, or as may be deter- 
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mined by arbitration, the cumulative total of subse- 
quent production. All Grantors shall be given 
written notice by Grantee of the date and hour that 
the reserved production payment has terminated. 
In the event arbitration becomes necessary, then all 
sums thereafter payable to Grantors for the reserved 
production payment shall be deposited in an escrow 
account in a national banking association for distri- 
bution consistent with the determination of the 
economically recoverable gas reserves by the arbi- 
trator. 
2633 


(2) The production payment shall not constitute 
a debt or personal liability of Grantee, but same 
is to be paid as provided herein, if, as and when 
produced from said leasehold rights. 


(3) The production payment shall bear all taxes 
of every kind and character properly chargeable 
against such payment and the condensate production 
on which it is based. 


(4) With regard to any portion of said lease- 
hold rights which has been pooled or unitized on 
the date hereof, and with regard to any portion of 
said leasehold rights which may hereafter by order 
of the Department of Conservation of the State of 
Louisiana or other governmental authority be 
pooled, unitized or integrated, the interest in pro- 
duction which Grantors are entitled to receive by 
virtue of said production payment as to said tracts 
so pooled, unitized or integrated shall be adjusted 
in like manner as is provided with regard to the 
royalty interest of the Lessor or as is provided in 
such contract, law, regulation or order. 


This assignment is made and accepted subject to all 
of the terms, provisions and conditions of the oil, gas and 
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mineral leases described in Exhibit ‘‘A’’. Grantee agrees 
that it will pay, or cause to be paid, any delay rental pay- 
ments which may be required to maintain any of the leases; 
provided, however, that if, on a surface acre basis, a part 
of a lease affected hereby is retained by one or more Gran- 
tors, such Grantor (or Grantors) shall bear the pro rata 
portion (on a surface acre basis) of the expense of any 
such delay rental payments. Grantee further agrees that 
it will pay, or cause to be paid, at its expense, any shut-in 
gas well payment that may be required for a gas well com- 
pletion in the assigned and conveyed depths; otherwise 
such payment shall be the obligation of Grantors. Grantee 
shall never be held liable or responsible in damages for 
any error in connection with the payment or non-payment 
of shut-in royalty or delay rental as long as such acts are 
done or omitted in good faith. 

Grantee agrees that so long as a lease included in the 
assigned and conveyed leasehold interests can be developed 
and produced in paying quantities, it will so develop and 
produce such lease and otherwise comply with the obliga- 
tions of the lease, insofar as assigned and conveyed, as a 
prudent operator; provided, however, that Grantee may, 
by tendering to Grantors (in the proportionate interest 
set out herein for ownership of the production payment) 
a reassignment of the interest conveyed to it hereunder 
in said lease or portion thereof, free and clear of any 
mortgage, lien, encumbrance, production payment or other 
obligation (excepting, however, first, such of the foregoing 
as are created by Grantee with the advance written con- 
sent of Grantors; second, such of the foregoing as are 
a burden on the leasehold interest assigned hereunder 
immediately prior to the effective date hereof; third, Gran- 
tors’ vendors’ lien and privilege; and fourth, the Acts of 
Mortgage and Pledge executed to secure Grantors in the 
credit portion of the purchase price herefor), be relieved 
of all obligations as to said reassigned lease or portion 
thereof thereafter accruing (including the responsibility 
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for compliance with any demand for a release of a lease 
or 2 portion thereof made by a Lessor which is the imme- 
diate reason for the tender of reassignment), and such 
obligations shall be assumed by Grantors. Subsequent to 
the date of any such reassignment to Grantors, production 
from the reassigned lease shall be free of the production 
payment herein reserved and shall not thereafter be con- 
sidered in determining the termination of the production 
payment. When the assigned and conveyed leasehold 
interests are no longer being produced from 
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a lease described in Exhibit ‘‘A’’ and a prudent operator 
would not further drill or develop same and the reserved 
and excepted leasehold interests of Grantors in such lease 
are being produced or developed, Grantee shall, upon 
request, tender to Grantors for concurrence a release of 
the assigned leasehold rights to Lessor, free and clear of 
any mortgage, lien, encumbrance, production payment or 
other obligation (excepting, however, first, such of the fore- 
going as are created by Grantee with the advance written 
consent of Grantors; second, such of the foregoing as are 
a burden on the leasehold interest assigned, hereunder 
immediately prior to the effective date hereof ; third, Grant- 
ors’ vendors lien and privilege; and, fourth, the Acts of 
Mortgage and Pledge executed to secure Grantors in the 
credit portion of the purchase price herefor) covering all 
of the leasehold interests in and to such lease acquired 
under this Assignment and Conveyance, and thereafter 
Grantee shall have no further obligation to Lessor under 
the lease and such obligations shall be assumed by Grantors. 

Should Grantors elect not to maintain their interest in a 
lease, or elect not to comply with a claim, demand or obliga- 
tion of a lease, and the terms of the said lease do not 
permit a partial release, insofar as Grantors’ rights are 
affected, and Grantors are unable to secure Lessor’s accept- 
ance of a partial release, Grantors shall so notify Grantee 
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and Grantee shall promptly, at its option, either join in a 
release of the said lease or accept an assignment of all 
reserved rights of Grantors in and to said lease and hold 
Grantors harmless from claims arising subsequent to the 
notice but including, however, the responsibility for com- 
pliance with any demand for a release of a lease or a portion 
thereof made by a Lessor which is the immediate reason 
for the notice. Subsequent to the date of any such assign- 
ment to Grantee, production from the assigned lease shall 
be free of the production payment herein reserved and shall 
not thereafter be considered in determining the termina- 
tion of the production payment. 

Grantors reserve and except from this Assignment and 
Conveyance such rights of ingress, egress and easements 
as are necessary to explore for, drill, produce, store, trans- 
port, separate, treat, process and market production of oil 
and other minerals above the base of the Nodosaria ‘‘A”’ 
Sand, and all oil, gas, condensate and other minerals below 
the base of the Nodosaria ‘‘A’’ Sand. Grantors reserve 
such other rights and easements under and by virtue of 
the assigned and conveyed leases as may be necessary or 
desirable to develop and operate the interests in the 
described leases and lands reserved to Grantors herein. 
Grantors and Grantee agree that they will conduct all 
operations in connection with their respective interests in 
said leases in such manner that each will not unduly inter- 
fere with the operations of the other. Locations on the 
surface and drilling wells shall be a reasonably safe dis- 
tance from previous installations, locations and wells of 
the other party, and each party shall keep the other advised 
of its proposed and completed locations. Precautions shall 
be taken in all wells to protect the leasehold interests of 
the party not owning an interest in the well. 

Should Grantee or Grantors elect to plug and abandon 
a well or wells located on the lands described in Exhibit 
‘CA? and remove the casing therefrom, then prior to the 
removal of any casing or other material or equipment in 
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or on such well and the actual plugging of same, the party 
electing to plug and abandon shall notify all other parties 
of its intention, and the parties so notified shall have the 
right for a period of forty-eight (48) hours (exclusive of 
Saturdays, Sundays and legal holidays) after receipt of 
such notice to take over such well and all of the casing 
therein, and all or any part of other material or equipment 
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thereon or therein, for the purpose of plugging back, deep- 
ening, completing or recompleting such well as a well pro- 
ducing from the leasehold rights of such party or parties. 
If a party or parties receiving notice elect to take over 
such well, such party or parties shall pay the party giving 
notice of intention to plug and abandon the reasonable 
salvage value, less the reasonable cost of recovering and 
removing same, for all of the recoverable casing and the 
materials and equipment which such party or parties elect 
to take over, which payment shall be made on or before 
fifteen (15) days after the determination of such salvage 
value or the taking over of such well, whichever event shall 
last occur. If the parties receiving notice of intention to 
plug and abandon do not elect to take over any such well, 
by giving notice of their election to take over within the 
time permitted above, the party giving notice of intention 
to plug and abandon shall be free to pull and remove the 
casing therefrom and proceed to plug and abandon such 
well. The provisions of this paragraph shall never cause 
or require any reversions to Grantors of the leasehold inter- 
_est assigned and conveyed hereby nor shall Grantee be 
required hereby to plug and abandon or to offer for pur- 
chase any well which Grantee may elect to shut in without 
abandoning or which Grantee may elect to rework or recom- 
plete as a gas well. 

All benefits and burdens of Grantors hereunder shall, 
as between Grantors, be owned and borne in the propor- 
tionate interest set out herein for ownership of the produc- 
tion payment. 
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The provisions hereof shall inure to the use and benefit 
of the parties hereto and shall be covenants running with 
the land and binding upon the Grantors and Grantee, their 
heirs, legal representatives, successors and assigns with the 
express understanding that any assignment or transfer of 
an interest of Grantee acquired hereunder is expressly pro- 
hibited and shall be null and void, unless at least thirty 
(30) days prior to the closing date of the proposed transfer, 
Grantors are advised in writing of the name of the pro- 
posed purchaser with proof that the sale can be completed 
and furnished copies of all instruments to be completed 
with detailed information as to the purchase price and 
method of payment. Grantors shall have the preferential 
right and option to purchase and acquire such interest (in 
the proportionate interest set out herein for ownership of 
the production payment) for the consideration and upon 
the same terms and conditions as that proposed. Unless 
Grantors notify Grantee that they, or any one or more of 
them, for the full interest to be transferred, exercise their 
preferential option to purchase within fifteen (15) days 
after receipt of the notice of the proposed sale, the option 
as to such proposed sale shall be terminated. A transfer 
by Grantee, and any subsequent transfer, shall include a 
provision that Grantors shall have a preferential right to 
purchase from such purchaser, identical with that reserved 
herein and it shall contain a recognition of Grantors’ 
vendors’ lien and privilege to secure the unpaid portion 
of the purchase price for the leasehold rights assigned and 
conveyed herein, and the fifteen (15) day period that 
Grantors have to exercise their preferential right to pur- 
chase shall not commence to run unless and until the instru- 
ments presented contain such provisions. The preferen- 
tial right to purchase does not apply in case of a merger, 
consolidation, transfer to a subsidiary or parent corpora- 
tion, or any involuntary transfer thereof required by law 
where Grantee cannot legally meet the requirements of 
this paragraph, provided that Grantee shall give each 
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Grantor notice immediately after it is informed by pro- 
ceedings or order that such involuntary transfer may be or 
is required; however, all such transfers shall contain pro- 
visions preserving the preferential right of Grantors herein 
to purchase. 
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Except for the Acts of Mortgage and Pledge executed 
to secure Grantors in the credit portion of the purchase 
price herefor, a copy of any proposed mortgage, lien or 
other encumbrance to be placed on the leasehold inter- 
ests acquired by Grantee hereunder, whether placed on 
the property by Grantee or a successor and assign, shall 
be furnished to Grantors. The mortgage, lien or encum- 
brance shall contain express provisions permitting each 
Grantor to foreclose its or his mortgage securing the notes 
for the credit portion of the consideration for the sale, 
without notice to the holder thereof, and shall obligate the 
holder to release the subject property from his mortgage, 
lien or encumbrance when the proceeding by such Grantor 
is complete. Prior to the time the credit portion of the 
purchase price for the leasehold rights assigned and con- 
veyed herein is paid in full, the placing of a mortgage, lien 
or encumbrance is prohibited, unless a copy of the proposed 
mortgage, lien or encumbrance has been furnished to each 
Grantor as provided in this paragraph and the written 
approval of all Grantors to such proposed mortgage, lien 
or encumbrance has been given. 

Any notice or other communication hereunder shall be 
deemed to be fully given if deposited in the United States 
Post Office, by registered mail, postage fully prepaid, 
addressed to the parties at the addresses set out below or 
such other addresses as they shall hereafter designate in 
writing: 


Continental Oil Company 
Attention: Mr. O. L. Fisher 
P. O. Box 2197 

Houston 1, Texas 


Sun Oil Company 

Attention: Mr. Buford R. Koehler 
P. O. Box 2831 

Beaumont, Texas 


M. H. Marr 

Attention: Mr. Donley C. Wertz 
2500 Republic National Bank Building 
Dallas, Texas 


General Crude Oil Company 
Attention: Mr. J. W. Cutbirth 
P. O. Box 2252 

Houston 1, Texas 


Louisiana Gas Corporation 
Attention: Mr. Campbell A. Griffin 
11th Floor—Esperson Building 
Houston 2, Texas 


Each party shall have the right to change its address 
for all purposes by notifying each of the other parties 
hereto of the new address in writing. In the event of any 
transfer under the terms hereof which results in the inter- 
est originally vested in any party hereto being divided into 
ownership by more than one party, then the holders of 
such original interest divided into more than one owner- 
ship shall, for the purposes of 
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convenience under the terms hereof, designate one person 
to whom all notices shall be given, and such giving of notice 
shall be effective as to all parties then owning said interest. 
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Ixy Testimony Wuenzor, this Assignment and Convey- 
ance has been executed by all parties in multiple originals 
on this 


Vice President 


Sun Om Company 


GeneRaL Crupe Om Company 


re ene se 
Vice President 


GRANTORS 


avenveececeeeeen-- LOUISIANA Gas CORPORATION 


DSF le anne - 
President 
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Srate or Texas 
County or Harris 


Notary Public, appeared 

personally known, who being by me duly sworn, did say 
that he is Vice President of ConTINENTAL Om Company, 
a corporation, and that the foregoing instrument was signed 
on behalf of the said corporation by authority of its Board 
of Directors, and the said acknowl- 
edged said instrument to be the free act and deed of said 
corporation. 


Wirsess my official signature and seal as such Notary 
Public on the day, month and year first above written. 


Notary Public in and for 
Harris County, Texas 


County or Harris 


Srate or Texas } 


Notary Public, appeared 

personally known, who being by me duly sworn, did say 
that he is Agent and Attorney in Fact of Sux Om Company, 
a corporation, and that said instrument was signed on 
behalf of said corporation by authority of its Board of 
Directors, and said acknowledged 
said instrument to be the free act and deed of said corpo- 
ration. 


Wrrxess my official signature and seal as such Notary 
Public on the day, month and year first above written. 


Notary Public in and for 
Harris County, Texas 
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Srate or Texas 
County or Harris 


, 1959, before me, a 
Notary Public, personally appeared M. H. Marr, to me 
known to be the person described in and who executed the 
foregoing instrument, and acknowledged that he executed 
the same as his free act and deed. 


Wrrness my official signature and seal as such Notary 
Public on the day, month and year first above written. 


Notary Public in and for 
Harris County, Texas 
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Country or Hazes 


Srate or Texas 


Notary Public, appeared 

personally known, who being by me duly sworn, did say 
that he is Vice President of Generan Crupe Om Company, 
a corporation, and that said instrument was signed on 
behalf of said corporation by authority of its Board of 
Directors, and said acknowledged 
said instrument to be the free act and deed of said corpo- 
ration. 


Wirxess my official signature and seal as such Notary 
Public on the day, month and year first above written. 


Notary Public in and for 
Harris County, Texas 
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Srare or Texas 
Counry or Harris t 

, 1959, before me, a 
Notary Public, appeared —....--------c---n-sn--nceeesesenseneen , to me 
personally known, who being by me duly sworn, did say 
that he is President of Lovrstana Gas CorPoRaTion, a corpo- 
ration, and that the foregoing instrament was signed on 
behalf of the said corporation by authority of its Board 
of Directors, and said 
edged said instrument to be the free act and deed of said 
corporation. 


Wrrness my official signature and seal as such Notary 
Public on the day, month and year first above written. 


Notary Public in and for 
Harris County, Texas 


2640 
EXHIBIT “A” 


TO 


ASSIGNMENT AND CONVEYANCE 
RAYNE FIELD 
ACADIA PARISH, LOUISIANA 


BETWEEN 
CONTINENTAL OIL COMPANY, ET AL, AS GRANTORS 
AND 


LOUISIANA GAS CORPORATION, AS GRANTEE 


(Dated (re 1959) 


(The recording references hereinafter given are all in 
the Conveyance Records of Acadia Parish, Louisiana) 


Leases with ownership: 


Continental 56.95%, Sun 27.81%, M. H. Marr 10.43%, 
General Crude 4.81%. 


A-1. Continental Lease No. 68881, dated December 6, 
1949, between Allen J. Faul, Lessor, and W. Brooke 
Hamilton, Lessee, recorded under File No. .............--. , Book 
E-10, Page 286, covering and affecting lands described as 
follows, to-wit: 


A certain tract of land containing 43 acres, more 
or less, situated in Section One (1), Township Nine 
South, Range Two East, Acadia Parish, Louisiana, 
bounded as follows to-wit: 
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On the North by lands of Armogeon Meche; On 
the East by lands of Mrs. Andre Menard; on the 
South by lands of Noah Stelly; On the West by lands 
of Dupreville Cormier and Willie Lyons. 


A-2. Continental Lease No. 68882, dated December 8, 
1949, between Noah Stelly, Lessor, and W. Brooke 
Hamilton, Lessee, recorded under File No. ..............-. , Book 
E-10, Page 310, covering and affecting lands described as 
follows, to-wit: 


A certain tract of land containing 50 acres, more 
or less, situated in Section One (1), Township Nine 
South, Range Two East, Acadia Parish, Louisiana, 
bounded as follows, to-wit: 


On the North by lands of Elmo Credeur, Willie 
Lyons, and Allen J. Faul; On the East by lands of 
Pierre N. Cormier or Assigns; On the South by lands 
of Mrs. Martin Petitjean; On the West by lands of 
Elmo Credeur. 


A-3. Continental Lease No. 68883, dated August 19, 
1949, between Elton A. Arceneaux, Lessor, and W. Brooke 
Hamilton, Lessee, recorded under File No. 224703, Book 
W-9, Page 71-72, covering and affecting lands described as 
follows, to-wit: 


A certain tract of land containing 60 acres, more or 
less, situated in Section Eleven (11), Township Nine 
South, Range Two East, Acadia Parish, Louisiana, 
bounded as follows, to-wit: 


On the North by lands of Waddy Arceneaux and 
Lennie Arceneaux; On the East by lands of Mrs. 
T. G. Petitjean, Henry and Edward Arceneaux or 
assigns; On the South by lands of Eugene Dupuis or 
assigns; on the West by lands of Waddy Arceneaux 
and Lennie Arceneaux. 
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A-4, Continental Lease No. 68884, dated December 9, 
1949, between Alicia Roach Blanchard, Widow, Lessor, and 
W. Brooke Hamilton, Lessee, recorded under File No. 


2704 
CONVEYANCE 


IN CONSIDERATION of good and valuable cash con- 
sideration in hand paid, the adequacy and receipt of which 
is hereby acknowledged, Lovistana Gas CorPoraTIon, a 
Delaware corporation (herein called ‘‘Grantor’’), does 
hereby transfer, assign and convey with full warranty of 
title unto Texas Eastern TraNsMission CoRPORATION, 2 
Delaware corporation (herein called ‘‘Grantee’’), its suc- 
cessors and assigns, the leasehold rights, wells, equipment 
and all other properties and interests of every kind and 
character described in and covered by that certain ‘‘ Assign- 
ment and Conveyance’? from ContiventaL Om Company, 
Sun Om Company, M. H. Mane and Genegzan Ceupe Om 
Company (herein called ‘‘Continental et al’’) to Grantor of 
even date herewith, which Assignment and Conveyance is 
attached to this instrument as Exhibit ‘‘1’’, subject, how- 
ever, to the remaining terms and provisions hereof. 

The properties and interests conveyed hereby are sub- 
ject to the following: 


(a) The reservations, terms and provisions of 
the Assignment and Conveyance attached hereto and 
marked Exhibit ‘‘1’’; and 


(b) Those certain Acts of Mortgage and Pledge 
of even date herewith covering the properties and 
interests hereby conveyed, executed by Grantor to 
secure Continental et al in the payment of certain 
promissory notes therein described; 
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and by the execution hereof Grantee acknowledges that the 
properties and interests hereby conveyed are subject to the 
foregoing, it being expressly stipulated and agreed that the 
promissory notes (representing the credit portion of the 
purchase price for the acquisition by Grantor from Conti- 
nental et al of the properties covered by the Assignment 
and Conveyance), the Acts of Mortgage and Pledge secur- 
ing the payment thereof and the vendor’s lien and privilege 
of Continental et al will continue as burdens on such 
properties and interests conveyed hereby until the notes 
are paid in full; provided, however, that Grantee does not 
assume any personal liability on said notes or agree to pay 
any deficiencies in the event of foreclosure. 

As required by the said Assignment and Conveyance, 
it is expressly provided that: 


(1) Prior to the time the credit portion of the pur- 
chase price for the leasehold rights assigned and con- 
veyed herein is paid in full, the placing of a mortgage, 
lien or encumbrance is prohibited unless a copy of the 
proposed mortgage, lien or encumbrance has been fur- 
nished to Continental et al and the written approval of 
Continental et al to such proposed mortgage, lien or 
encumbrance has been given. 


(2) Any assignment or transfer of an interest of 
Grantee acquired hereunder is expressly prohibited 
and shall be null and void, unless at least thirty (30) 
days prior to the closing date of the proposed transfer 
Continental et al are advised in writing of the name of 
the proposed purchaser with proof that the sale can be 
completed and furnished copies of all instruments to be 
completed with detailed information as to the purchase 
price and methods of payment, in the manner 


2705 


and to the addresses applicable pursuant to the provi- 
sions of said Assignment and Conveyance. Continental 
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et al shall have the preferential right and option to 
purchase and acquire such interest, in the proportions 
of: 


55.930697%, 
... 31.669095%, 
8.404469%, 
3.995739%, 


or in such proportions as any one or more, but less than 
all, of the parties may elect to acquire such interest, 
for the consideration and upon the same terms and 
conditions as that proposed. Unless Continental et al 
notify Grantee that they, or any one or more of them, 
for the full interest to be transferred, exercise their 
preferential option to purchase within fifteen (15) 
days after receipt of the notice of the proposed sale, 
the option as to such proposed sale shall be terminated. 


A transfer by Grantee, and any subsequent transfer, 
shall include a provision prohibiting (until the credit 
portion of the purchase price is paid in full) the placing of 
a mortgage, lien, or encumbrance on the leasehold interest 
without the prior approval by Continental et al thereof, and 
that Continental et al shall have preferential right to pur- 
chase from such purchaser, identical with that reserved in 
the Assignment and Conveyance; and it shall contain a 
recognition of the vendor’s lien and privilege of Continental 
et al to secure the unpaid portion of the purchase price for 
the leasehold rights assigned and conveyed to Grantor 
(which unpaid portion of the purchase price and amount 
secured by the vendor’s lien and privilege of Continental 
et al on the said leasehold rights on the date of this Con- 
veyance is $121,975,200) and the fifteen (15) day period 
that Continental et al have to exercise their preferential 
right to purchase shall not commence to run unless and 
until the instruments presented contain such provisions. 
The preferential right to purchase shall not apply in case 
of a merger, consolidation, transfer to a subsidiary or 
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parent corporation, or any involuntary transfer thereof 
required by law where Grantee cannot legally meet the 
requirements of this paragraph, provided that Grantee 
shall give Continental et al notice (as provided in the 
Assignment and Conveyance) immediately after it is 
informed by proceedings or order that such involuntary 
transfer may be or is required; however, all such transfers 
shall contain provisions preserving the preferential right 
of Continental et al to purchase. A transfer by Grantee, or 
by any subsequent owner, to Louisiana Gas Corporation 
shall be deemed a transfer to which said preferential right 
of purchase is applicable. 


In Testimony Waxereor this instrument has been exe- 
cuted by Grantor and Grantee in multiple originals as of 


Texas Eastern TRANSMISSION 
CoRPoRATION 


Nene een 
Vice President 
WITNESSES: 


Srate or Texas 
County or Harris 


, 1959, before me, a 
Notary Public, appeared , to me personally 
known, who being by me duly sworn, did say that he is 
President of Louisiana Gas Corporation, a corporation, 
and that the foregoing instrument was signed on behalf of 
the said corporation by authority of its Board of Directors, 
and the said acknowledged said instrument 
to be the free act and deed of said corporation. 


Wirxess my official signature and seal as such Notary 
Public on the day, month and year first above written. 


Notary Public in and for 
Harris County, Texas 


Strate or Texas { 


County or Hanrris 


., 1959, before me, a 
Notary Public, appeared , to me personally 
known, who being by me duly sworn, did say that he is 
Vice President of Texas Eastern Transmission CoRPora- 
TION, a corporation, and that the foregoing instrument was 
signed on behalf of the said corporation by authority of its 
Board of Directors, and the said acknowledged 
said instrument to be the free act and deed of said cor- 
poration. 


Wrrxess my official signature and seal as such Notary 
Public on the day, month and year first above written. 


Notary Public in and for 
Harris County, Texas 
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Sheets 94-A through F, inclusive, of the Annual 
Report of Texas Eastern Transmission Corp. 
for the year 1956 (Item A). 


(Opposite I=) 


TEXAS EASTERN TRANSMISSION CORPORATION 
GAS PURCHASED (Account 745) 


M.c.f. of Gas 
Pressure Ease 
(Opposite 
Point of Receipt m2. - Ft. each State) 
> < 


—(e) & (1) 
a: 14.658 60° 


Deep Fork Natural Cas Company, Inc. Barco Field, Saline County 6 70,927 
Jade O11 & Cas Company, Inc. El Dorado Field, Saline County 
Total Illinois 


State of Louisiana: 
Fuel Oil Greenwood Waskom Field, Caddo Parish 
Bethany Longstreet Area, Caddo Parish 
Bethany Longstreet Area, Cadco Parish 
Lucky Field, Bienville Parish 
Greenwood Waskam Field, Caddo Parish 
Longstreet Area, Caddo Parish 
Bryceland Field, Bienville Parish 
Bryceland Field, Bienville Parish 
Greenwood Waskom Field, Caddo Parish 


Big Hill Pield, Jefferson County 3 562,018.11 
Worth Lansing Field, Harrison County 766 ,1k2..6 
115,249.07 


1,519,255 


213,914 


Cities Service 011 Company 
Freedom Minerals, Inc. 
Se ela, 429,029 43,776.76 
. - 3 - 
> , 181,854.33 


229, 48h .68 


198,838.85 


2,145,724 153,804.47 
2,001,232 202,308.55 


BEST COPY AVAILABLE 
from the original bound volume 


Name of vendor 
(Designate associated companies) 
= : 


Natural Cas 745.11 Field Purchases: (Cont'd) 
State of Texas: (Cont'd. 


Sharp, Frank W. 
Sinclair O11 and Gas Company 


Skelly 011 Company 


Standard O11 Company of Texas 
Stanolind 011 and Gas Company 
Sun O11 Company 


Trahan, J. C. Drilling Contractor, Inc. 

Trans-Tex Drilling Company 

Warren Petroleum Corporation 

West, Wesley 

Various Royalty and Cutside Borktng Interests- 
Total Texas 


State of Mississippi: 
Carter coupany, The 


Shell 011 Company 

Union Producing 
Total Mississippi 
Total Field Purchases 


Natural Cas 745.12 Casoline Plant, Outlet 


Purchases: 


Arkansas Fuel 011 Corporation 
Arkansas Louisiana Cas Company 
Atlantic Refining Company 
Carter-Jones Drilling Company 
Chicago Corperation, The - 
Davis, Paul R., et al 

General Crude 011 Company 
HZouston O11 Company of Texas - 
Bumble O11 & Refining Company 


TEXAS EASTERN TRANSMISSION CORPORATION 


GAS PURCHASED (Account 745) 
Year Ended Decesber 31, 1956 


Willow Springs Field, Gregg County | 
Englehart Field, Colorado County 
Jefferson Field, Marion County 
Englehart Field, Colorado County 
Spanish Camp Field, Wharton County 
and BH. Silsbee Fields, Hardin County, ) 
Castillo Field, Jasper County, Call, Camptown ) 
and Lemonville Fields, Newton County, Doty and) 
W. Cist Fields, Orange County ) 
Willow Springs Field, Gregg County 
Exglebart Pield, Colorado County — 
BN. Scottsville Field, Harrison County 
Gist Field, Newton County j 
Turtle Bay Field, Chambers County | 
Gilbert Ranch Field, Jefferson County and 
Hankamer Field, Chambers County 
S. Hallsville Field, Harrison County 
Willow Springs Field, Cregg County 
Willow Springs Field, Gregg County | 
Vienna Field, Lavaca County j 
Cherokee Lake Field, Gregg County 


Trebdloc Field, Chickasaw County 
Aberdeen Field, Monroe County 
Muldon Field, Monroe County 


BEST COPY AVAILABLE 
from the original bound volume 


$ 139,543.42 
183,674.29 
91,786 .30 
119,605.29 
28,104.36 


434,243.22 


rane 
BRE 


Name of vendor 
(Designate associated companies) 
ry 


Natural Cas -12 Casoline Plant Outlet 


es: it 
‘State of Texas: (Cont'd) - 
Humble 011 & Refining Company 
Hunt, H. L. 
LaGloria O11 and Gas Company 


County 
Various Royalty and Outside Working Interests Texas Gas Corp. Plant, Jefferson County 


orp. 
General American 011 Co. of Texas 
Goodrich, R. E. 


BEST COPY AVAILABLE 
from the original bound volume 


TEXAS EASTERN TRANSMISSION CORPORATION 


LE Soo eee 


GAS PURCHASED (Account m3) 
eee! Ended December 


Name of vendor 
(Designate associated companies) Point of Receipt 
a : ) 


Natural Cas 745.12 Gasoline Plant Outlet 
Purchases: Tcont*a) 


State of Texas: (Cont'd) 

> weorge W 
Gul? Coast Leaseholds, Inc. 
Gulf Oil Corporatioa 


ea 


BBeAVAs 


Bamon, Jake L. 


Hazon & Cox 
Eavkins, H. L. 
Hawley, John B., Jr. 


HB & 


Hunt Trust, Hassie 

Hunt Trust Estate, Wa. Herbert 
Jupitor Oils, Inc. 

Kirkwood and Company 


ov 
we 


LaGloria O11 and Gas Company 
Magnolia Petroleum Company 


. 


BARBS 


Mangus, R. 0. 


BBBBBEBt 


BABIBR 


oS BB 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


BEE 
Raq 


BEST copy AVAILABLE 
from the origina bound volume 


‘TEXAS EASTERN TRANSMISSION CORPORATION 


eee 


GAS PURCHASED (Account 745) 


of vendor 
per M.c.f. 


Nane 
(Designate associated companies) Point of Receipt . Ft. Asount * 
Oo ) ) — awh 
a cents 
Natural Gas 745.12 Gasoline Plant Outlet 
Purchases: (cont'd) 


State of Texas: (Cont'd) 
Monterey O11 Company of Texas 
Mosbacher, Robert 

Oil Drilling, Inc. 

Pardo Oil and Cas Inc., C. L. 
Phillips, A. 0. 

Rock Hill O11 Co., et al 
Rowan & Hope 

Rove, W. Earl, et al 

Rudco O11 & Gas Company, et al 


Seadoard O11 Co. 
Shell Cil Company 


Skelly O11 Company 
Smith, H. R. 


South Texss Oil and Gas Company 
Stanolind O11 and Gas Company 


Coliad Plant, Lavaca County 
Stockard, W. A. 

Sun 011 Company, et al 

Sunray Mid-Continent Oil Company 


Tennessee Gas Transzission Company 
Texas Company, The 


Tidewater O11 Company 


Warren Petroleum Corporation 
@rather, J. D., Jr- 
Various Royalty and Outside Working 
Interests 
Total Texas 
. Total Gasoline Plant Outlet Purchases 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


BEST COPY AVAILABLE 
from the original bound volume 


TEXAS EASTERN TRANSMISSION CORPORATION 


GAS PURCHASED (Account 745) 
Year Ended December 31, 1956 


M.c.f. of Gas 
Contract or ° Pressure Base 
Name of vendor FPC Rate tu. (Opposite 
(Designate associated companies) Point of Receipt . Ft. each State) 
a (>) 


Amount 
STS IGS AGG 6 
Natural Gas 745.13 Pipe Line Purchases = 
ssion Lines: 


Texas Gas Transmission Corporation Warren County, Ohio 11-14-52 86 ,085,004(2) $22,649,523 .00 
United Gas Pipe Line Company Attala County, Mise. 12- 1-51 ) 22,694,920 
Gregg County, Texas 6-20-47 40,428 48 
Total Pipe Line Purchases - Transmission 


PURCHASED 41 022, i 
ne Lines Sapans 


Plus Exchange Gas received, page 82-8 568,805 
Less Exchange Cas delivered, page 92-8 2,72 1) 


TOTAL GAS PURCHASED eS 


(1) Approximate average B.t.u. per Cu. Ft. ranged from 1031 to 1047 
(2) 15.025 60° AGA Report #2 
(3) L&.of 60° Metric Metal Works Bulletin E-2 


BEST COPY AVAILABLE 
from the original bound volume 
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Application and exhibits, Texas Eastern, Docket 
No. G-12446, filed April 22, 1957. 


BEFORE THE 
FEDERAL POWER COMMISSION 


Unrrep SratTes oF AMERICA 


of 


Texas EasTern TRANSMISSION 
CoRPORATION 


Docket No. G- 


APPLICATION FOR A CERTIFICATE OF Pusiic CoNVENIENCE 
anp Necessity Pursvant to Section 7 oF THE 
Narurat Gas Act, as AMENDED 


Texas Eastern Transmission Corporation (Applicant) 
hereby makes application to the Federal Power Commis- 
sion, pursuant to Section 7(c) of the Natural Gas Act, as 
amended, and to the Rules and Regulations of the Federal 
Power Commission issued thereunder, for a Certificate of 
Public Convenience and Necessity authorizing Applicant to 
construct and operate the facilities hereinafter described, 
to lease from Texas Eastern Penn-Jersey Transmission 
Corporation (Penn-Jersey) and operate the facilities 
described in an application for a Certificate of Public Con- 
venience and Necessity filed by it concurrently herewith, 
and to make the sales and render the services hereinafter 
described by means of all such facilities, together with the 
existing facilities of Applicant, all as more fully set out 
hereinafter. 
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I. 


The exact legal name of Applicant is Texas Eastern 
Transmission Corporation. Applicant is a corporation 
organized and existing under the laws of the State of 
Delaware. Its principal place of business is as follows: 


2933 


Texas Eastern Transmission Corporation 
Texas Eastern Building 
Shreveport, Louisiana 


The name, title and mailing address of the person to 
whom correspondence and communications concerning this 
application are to be addressed is: 


Walter E. Caine, Vice President 

Texas Eastern Transmission Corporation 
Texas Eastern Building 

Shreveport, Louisiana 


Copies should be sent to: 


Keith M. Pyburn, Attorney 

Texas Eastern Transmission Corporation 
Suite 852, 425 Thirteenth Street, N. W. 
Washington 4, D. C. 


and 


Robert M. Harris, Manager of Certificates 
Texas Eastern Transmission Corporation 
Texas Eastern Building 

Shreveport, Louisiana 


II. 


Applicant is a natural gas company which owns and 
operates, among other properties, a natural gas transmis- 
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sion system extending from the State of Texas through the 
Appalachian area to the Eastern Seaboard in the Phila- 
delphia-Newark area. It is authorized to do business in 
the States of Texas, Louisiana, Arkansas, Missouri, Illinois, 
Indiana, Ohio, West Virginia, Mississippi, Alabama, Ten- 
nessee, Kentucky, Pennsylvania, New Jersey, New York, 
Oklahoma, Kansas, Colorado and Utah. 


2934 
IIIf. 


Applicant seeks authorization herein to construct and 
operate the following described facilities: 


A. Approximately 22.0 miles of 14-inch pipeline 
extending from Rayne Field, Acadia Parish, Louisi- 
ana, to Applicant’s Opelousas, Louisiana, Compressor 
Station; 


B. A new 2,200 H.P. compressor station near 
Rayne, Louisiana, on the 14-inch Rayne Field lateral 
proposed in Paragraph A above; 


C. Approximately 105.0 miles of 30-inch pipeline 
loops along Applicant’s existing 30-inch pipeline 
between Opelousas, Louisiana, and Kosciusko, Mis- 
sissippi; 

D. Approximately 140.0 miles of additional 30-inch 
pipeline loops along Applicant’s existing 30-inch pipe- 
line between Kosciusko, Mississippi, and Uniontown, 
Pennsylvania; 


E. The metering and regulating stations neces- 
sary to make the sales herein proposed. 


The location of such facilities is set forth on Exhibit F, 
attached hereto. The estimated over-all capital cost of 
such facilities is approximately $38,908,100, the details of 
which are set forth on Exhibit K attached hereto. 
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Applicant proposes to commence construction of such 
facilities immediately upon receipt of authorization from 
the Commission and to complete construction thereof for 
commencement of operation within seven months from the 
date of issuance of a Certificate of Public Convenience and 
Necessity. 


IV. 

Applicant seeks authorization to lease and operate the 
facilities proposed to be constructed and leased to it by 
Penn-Jersey 

2935 


in a companion application filed concurrently herewith and 
to which reference is made for the purposes of this appli- 
cation. 

The facilities referred to above consist of: 


A. An additional 4,000 H.P. at Penn-Jersey’s Del- 
mont Compressor Station, Westmoreland County, 
Pennsylvania; 

B. Approximately 65.5 miles of 30-inch pipeline loop 
along Penn-Jersey’s pipeline between Delmont, 
Pennsylvania and Lambertville, New Jersey. 


Vv. 


Applicant seeks to sell and deliver to its customers, 
under long term service agreements and firm rate schedules, 
the quantities of gas as follows: 


Quantity Pricey? Be Sold 
Customer 15.025 psia 14.73 psia 
Algonquin Gas Transmission Company 10,000 10,200 
The Columbia Gas System 25,807 
The Consolidated Natural Gas Compa- 
28 anes, BAY) 40,393 
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Quantity Pree To Be Sold 

Customer 15.025 psia 14.73 psia 
Equitable Gas Company.......--.---.------- 14,000 14,280 
New Jersey Natural Gas Company... 5,000 5,100 
United Natural Gas Company.............--- 1,600 1,632 

Elizabethtown Consolidated Gas Com- 

pany 1,121 
Illinois Electric & Gas gra = 1,020 
City of Anna, Tlinois.... Beata 262 
City of Jonesboro, Tinos — 66 
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Village of Norris City, Ilinois................ 102 
City of Somerset, Kentucky. 1,530 
Tennessee Gas Company.........----------- 474 


Totals .—--.-s--neeneeeem—n-anem 101,988 


Vi. 


The quantities of natural gas proposed to be sold in this 
application do not fulfill the requests of all of Applicant’s 
customers for additional gas to meet the demands of the 
market which they serve. 

Because there was not a sufficient quantity of gas avail- 
able to meet the full requirements of all of Applicant’s cus- 
tomers, they were asked to reduce their immediate requests 
in this docket to a total not in excess of the 100,000 Mef per 
day to be made available by this application. Such cus- 
tomers as required additional supplies of gas out of that 
proposed to be made available by this docket agreed to 
request at this time the quantities shown in Paragraph V, 
and they are presently executing appropriate letters of 
intent or service agreements. 

Evidence of the total requirements of such customers 
has or will be filed herewith as Exhibits I(vii) (a) through 
(n). The requirements of The Columbia Gas System (The 
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Manufacturers Light and Heat Company and The Ohio 
Fuel Gas Company), The Consolidated Natural Gas Com- 
panies (The East Ohio Gas Company, The Peoples Natural 
Gas Company, New York State 
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Natural Gas Corporation and Hope Natural Gas Company) 
and the Equitable Gas Company were filed as Exhibits 
I(vii) (a), I(vii)(b) and I(vii)(¢c) respectively in Docket 
No. G-12227 to which reference is made for the purpose of 
this application. 

The system gas supplies of the company, as they have 
from time to time been augmented by contracts for addi- 
tional supplies, fully support the increased sales and capac- 
ity of the Applicant as proposed in this docket. The fore- 
going is fully demonstrated by the gas purchase contracts, 
and reserve and deliverability studies already on file with 
the Commission and which are filed herewith. 


VII. 


Texas Eastern Penn-Jersey Transmission Corporation 
(Penn-Jersey) has filed a companion application to this 
application wherein it seeks authorization to construct cer- 
tain additional facilities to its pipeline system thereby 
increasing its capacity to 555,000 MCF per day (at 15.025 
psia; 568,000 MCF at 14.73 psia). The additional facilities 
are proposed to be leased to Texas Eastern and operated 
by it. 

No other application to supplement or effectuate this 
application must be or is to be filed by Applicant or any 
other person with any federal, state or other regulatory 
body. 

2938 


VIII. 
This is an abbreviated application filed pursuant to Sec- 
tion 157.7 of the Rules and Regulations of the Commission 
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for the reason that the data and information ordinarily 
required by Section 157.14 to be submitted are not all neces- 
sary for a full explanation of the proposal, its economic 
justification, and its effect upon the present and future 
operation of the Applicant and upon the public proposed to 
be served. Accordingly, the data and information required 
by Sections 157.5 through 157.14 which are attached hereto 
and those which are omitted, together with the justification 
for each such omission, are as follows: 


Exuisrr A—Articles of Incorporation and By-Laws. 


A copy of Exhibit A has heretofore been filed as 
Exhibit A in Docket No. G-12139 and is hereby incor- 
porated by reference herein. 

Exrir B—State Authorization. 
A copy of Exhibit B has heretofore been filed as 
Exhibit B in Docket No. G-12139 and is hereby incor- 
porated by reference herein. 

Exurir C—Company Officials. 
A copy of Exhibit C has heretofore been filed as 
Exhibit C in Docket No. G-11784 and is hereby incor- 
porated by reference herein. 

2939 
Exuisir D—Subsidiaries and Affiliates. 


A copy of Exhibit D has heretofore been filed as 
Exhibit D in Docket No. G-12139 and is hereby incor- 
porated by reference herein. 


Exurerr F—Location of Facilities. 
Exhibit F is filed herewith. 


Exursitrs G ann G-I—Flow Diagrams. 
Exhibits G and G-I are filed herewith. 
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Exuir G-II—Flow Diagram Data. 
Exhibit G-II is filed herewith. 


Exuwrr H—Total Gas Supply Data. 


Exhibits H(i), H(ii), H(iv) and H(vii) are filed 
herewith in the form of a separate volume. Exhibit 
H(iii) is incorporated herein by reference to Docket 
No. G-12227. Exhibits H(v) and H(ix) are filed 
herewith and bound with this application. Where 
reference is made in such exhibits to the official files 
of the Commission, the referenced material is incor- 
porated herein by reference thereto. The data 
required by Exhibit H(vi) is set forth on Exhibit N 
attached hereto. Exhibit H(viii) is omitted as inap- 
plicable to the present application. 
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Exxirr I—Market Data. 


The data required by Exhibit I(ii) is included in 
Exhibit X-1 filed herewith. Exhibit I(iv) is filed 
herewith. Exhibit I(v) is omitted since all service 
agreements will be executed on Applicant’s standard 
form of service agreement, as contained in its FPC 
Gas Tariff, for the quantities set forth in Article V 
hereof. Attached hereto as Exhibits I(vii)(a) 
through I(vii)(n) are the market exhibits prepared 
by the customers proposed to be served in this 
docket setting forth the data required under Exhibits 
I(i), I(iii) and I(vii). Exhibits I(vi), I(viii) and 
I(ix) are omitted as inapplicable to the present 
application. 


Exarsir J—Conversion to Natural Gas. 


Omitted since no conversion to natural gas is pro- 
posed by this application. 


147 


(2940) 


Exurwrr K—Cost of Facilities. 


Exhibit K is filed herewith. 


Exarerr L—Financing. 


Exhibits L(i) through L(ix) are filed herewith. 
Exhibit L(x) is omitted because Applicant has not 
entered into any such agreements. Exhibit L(ix) is 
omitted because no such material has 
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yet been furnished. Exhibit L(xii) is omitted 
because no filing has yet been made with the Securi- 
ties and Exchange Commission. 


Exurerr M—Construction, Operation and Management. 


Omitted since Applicant proposes to operate its 
system with its present personnel. If authorization 
is granted as sought herein Applicant will negotiate 
construction contracts with independent contractors. 


No such contracts have yet been executed nor are any 
now under negotiation. 


Exererr N—Revenues, Expenses and Income. 


Exhibit N is filed herewith. 


Exarsrr O—Depreciation and Depletion. 


Exhibit O is incorporated by reference to Docket No. 
G@-12227. 


Exarrr P—Tariff. 


Applicant’s FPC Gas Tariff, Second Revised Volume 
No. 1, has heretofore been filed with the Commission 
and is hereby incorporated by reference herein. In 
addition, there are filed herewith as Exhibit P the 
following: 
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(1) System cost of service for the first calendar year 
of operation; 


(2) Proposed rate base and rate of return; 
(3) Gas operating expenses; 
(4) Depreciation computations ; 
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(5) Computations of Taxes other than Federal 
income taxes; 


(6) Computation of federal income taxes. 


Exuiwir X-1—System Gas Balance. 


Exhibit X-1, containing a complete system gas bal- 
ance for Texas Eastern Transmission Corporation 
for the years 1959-1960 and historical sales data, is 
filed herewith. 


Ix. 


Wuererore, Applicant respectfully requests the Com- 
mission to issue a Certificate of Public Convenience and 
Necessity authorizing Applicant, pursuant to Section 7(c) 
of the Natural Gas Act, as amended, to construct and oper- 
ate the facilities described in Article ITI hereof, to lease 
from Penn-Jersey and operate the facilities described in 
Article IV hereof, to make the sales and render the services 
herein proposed, as set forth in Article V hereof, and for 
such other and further relief warranted in the premises. 


Respectfully submitted, 
Texas Eastern TRansMission CoRPORATION 


By s/ Warez B. Carne 
Walter E. Caine, Vice President 
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Attorneys for Applicant: 


Charles I. Francis, General Counsel 
Texas Eastern Transmission Corporation 
1545 Mellie Esperson Building 

Houston, Texas 
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Jack D. Head, Assistant General Counsel 
Texas Eastern Transmission Corporation 
Esperson Building 

Houston, Texas 


W. D. Deakins, Jr. 

Vinson, Elkins, Weems & Searls 
Esperson Building 

Houston, Texas 


Keith M. Pyburn 

Texas Eastern Transmission Corporation 
Suite 852, 425 Thirteenth Street, N. W. 
Washington 4, D. C. 


Joseph F. Weiler 

Sterling W. Steves 

Texas Eastern Transmission Corporation 
Texas Eastern Building 

Shreveport, Louisiana 
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VERIFICATION 


Srare or Lovistana 
Panis or Cappo 


Walter E. Caine, being first duly sworn, states that he is 
a Vice President of Texas Eastern Transmission Corpora- 
tion; that he is authorized to execute this affidavit; that he 
has read the above and foregoing Application for a Certif- 
icate of Public Convenience and Necessity and is familiar 
with the contents thereof ; that all allegations of fact therein 
contained are true and correct to the best of his knowledge 
and belief. 


s/ Waures E. Carne 


Walter E. Caine 
P. O. Box 1612 
Shreveport, Louisiana 


Sworx to anp Susscersep before me this 19th day of 
April, 1957. 


(Sear) 
s/ Exmon W. Hommes 
Elmon W. Holmes, Notary Public in 
and for Caddo Parish, Louisiana. 
My Commission is for life. 
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Decision of Presiding Examiner Upon Applications for 
Certificates of Public Convenience and Necessity 
Filed Pursuant to Section 7 of the Natural Gas Act, 
Docket No. G-12446, et al., Filed April 15, 1958. 


Unsrrep Srates or AMERICA 
FEDERAL POWER COMMISSION 
Decision. 


In tHe Matrers 
of 


Texas Eastern Transmission CorPORATION Docket No. G-12446 
Texas Eastern PeNN-JERSEY TRANSMISSION 

Corporation Docket No. G-12447 
ContrnENTaL Om Company Docket No. G-12432 


M. H. Mane Docket No. G-12885 


Sc» On Compary Docket No. G-12913 


GeneraL Crvupe Om Company Docket No. G-12931 


Urox Appiications For CERTIFICATES oF PUBLIC 
ConVENIENCE anv Necesstry Firep Pursuant 
to Section 7 or raz Natura Gas Act 


APPEARANCES 


For Texas Eastern Transmission CoRPORATION AND Texas 
Eastern Penn-JeRsex TRANSMISSION CoMPANY 

Jack D. Heap, Esquire, Houston, Texas 
W. D. Deaxmxs, Jz., Esquire, Houston, Texas 
Frank E. Tropaucn, Esquire, West Frankfort, Illinois 
Cuartes E. McGezz, Esquire, Washington, D. C. 
Francis H. Casxrx, Esquire, Washington, D. C. 
R. E. Curistransen, Esquire, Washington, D. C. 
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For Contrsentat Or Company 
Rotaxp B. Voreut, Esquire, Houston, Texas 
Gexe Wooprry, Esquire, Houston, Texas 


For M. H. Marr 
D. C. Wez1z, Esquire, Dallas, Texas 
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For Sun Or Company 
Herr M. Werxenrt, Esquire, Beaumont, Texas 
Martix A. Row, Esquire, Dallas, Texas 
Rozert E. May, Esquire, Washington, D. C. 


For Genxerat Crupe Om Company 
D. F. Morse, Esquire, Houston, Texas 


For Pusuic Service Commission oF THE State or New YorE 
Kent A. Brows, Esquire, Albany, New York 
LAWRENCE M. De Vore, Esquire, Albany, 

Barzara M. Sucnow, Attorney, Albany, New York 
Cuantes J. Cox, Esquire, Albany, New York 


For Onto Furr Gas Company 
W. F. Lamp, Esquire, Columbus, Ohio 
Brooxs E. Suirz, Esquire, New York City 


For Manvracrvrers Licut anp Hear Company 
Wrurasm Axperson. Esquire, Pittsburgh, Pennsylvania 
Brooks E. Smith, Esquire, New York City 


For Texas Gas Transmission CoRPoRATION 
CuristopHer T. Botanp, Esquire, Washington, D. C. 
Tomas F. Brosmax, Esquire, Washington, D. C. 
Tomas F. Ryan, Esquire, Washington, D. C. 
Wruuum E. Fevpxavs, Esquire, Owensboro, Kentucky 


For Pusuic Service ELecrric axp Gas Company 
Epwarzp S. Kirsy, Esquire, Washington, D. C. 
J. Harry Mutxern, Esquire, Washington, D. C. 
James R. Lacey, Esquire, Washington, D. C. 
Wuumus BR. Durr, Esquire, Washington, D. C. 
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For Brooxtyy Union Gas Company 
J. Davi Mayn, Esquire, Brooklyn, New York 
Enwin F. Russexz, Esquire, Brooklyn, New York 
Rosser B. Liste, Esquire, Brooklyn, New York 
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For Egurraste Gas Company 
Joun T. Brown, Esquire, Pittsburgh, Pennsylvania 
Dowatp I. Mozrrz, Esquire, Pittsburgh, Pennsylvania 


For PamapetpHia Execratc Company 
Vincent P. McDevitt, Esquire, Philadelphia, 
Pennsylvania 
Evucexe J. Braptey, Esquire, Philadelphia, 
Pennsylvania. 
Samuel G. Miller, Esquire, Philadelphia, Pennsylvania. 


For Consotmatep Natorat Gas Sysrem ComPantes 

C. W. Coopsr, Esquire, New York, New York 

Gzorce C. Wits, Esquire, New York, New York 

Norman A. Franrncam, Esquire, Washington, D. C. 
For Unrrep Gas Iurrovement Company 

J. Dav Maxn, Jz., Esquire, Washington, D. C. 

Joun E. Hoxrzrezz, Jz., Esquire, Washington, D. C. 
For Exizaserarown Consotmatep Gas Company 

Wui1am M. Wuerey, Esquire, New York City 
For New Jersey Narvrat Gas Company 

Smwxey M. Scuremezr, Esquire, Newark, New Jersey 


For tae Srarr or roe Fepera, Power Commission 
Orson L. Huntsman, Esquire, Washington, D. C. 


Law, Presmprxe Examiner: On April 22, 1957, Texas 
Eastern Transmission Corporation (Texas Eastern) and 
its wholly-owned subsidiary, Texas Eastern Penn-Jersey 
Transmission Corporation (Penn-Jersey) filed applications 
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with this Commission for certificates of public convenience 
and necessity authorizing the construction and operation of 
additional facilities (consisting primarily of pipeline loops, 
but including in the case of Penn-Jersey 4,000 horsepower 
of additional compression at an existing station) to increase 
the capacity of their respective systems north and east of 
Opelousas, Louisiana by approximately 100,000 Mef in order 
to render additional service to existing customers of Texas 
Kastern. The application of Texas Eastern also sought 
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authority to construct and operate a 2200 horsepower com- 
pressor station and 22 miles of 14-inch pipeline for the pur- 
pose of transporting gas from the Rayne Field in Acadia 
Parish, Louisiana to Opelousas, as well as authority to make 
additional sales to existing customers and to construct such 
additional metering and regulating stations as were neces- 
sary for improvement of existing service or for the pro- 
posed additional sales to existing customers. 

On July 30, 1957, Penn-Jersey supplemented its appli- 
cation in Docket No. G-12447 by filing certain information 
as to actual deliveries by or for Texas Eastern (primarily 
east of the Oakford Storage Field), and other information 
intended to support the application in Docket No. G-12447, 
as well as that of Texas Eastern in Docket No. G-12446. 

Applications for certificates of public convenience and 
necessity, for the sale of natural gas to Texas Eastern from 
the Rayne Field, were filed by Continental Oil Company 
(Continental) on April 17, 1957 in Docket No. G-12432, by 
M. H. Marr (Marr) on July 15, 1957 in Docket No. G-12885, 
by Sun Oil Company (Sun) on July 17, 1957 in Docket No. 
G-12913 and by General Crude Oil Company (General 
Crude) on July 22, 1957 in Docket No. G-12931. The appli- 
cation of Continental states that it is intended to cover the 
non-working undivided interests of Kirby Vensyn Petro- 
leum Company, Texas Gas Exploration Corporation, Walter 
J. Crawford, Nitis H. Hooks, Royalty Corporation of Beau- 
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mont, C. B. Claypool, Harry Lucas, Jr., Philip B. Lucas, 
H. E. Dishman and F. J. Muller, each of whom has author- 
ized filing on his or its behalf by executing a formal authori- 
zation, which was on file and open to inspection at Conti- 
nental’s Houston office and would be present in the hearing 
room during the hearing in Docket No. G-12432. 

On August 15, 1957, the applications of Texas Eastern 
in Docket No. G-12446, of Penn-Jersey in Docket No. 
G-12447 and of the four independent producers in Docket 
Nos. G-12432, G-12885, G-12913 and G-12931 were consoli- 
dated and notice thereof was authorized by the Commis- 
sion’s Secretary. By order of November 1, 1957, Texas Gas 
Transmission Company (Texas), Public Service Electric 
and Gas Company (Public Service), The Brooklyn Union 
Gas Company (Brooklyn), Philadelphia Electric Company 
(PX), four subsidiaries of Consolidated Natural Gas Com- 
pany (jointly described hereinafter as Consolidated), and 
United Cities Gas Company (United Cities) were permitted 
to intervene in all of these six proceedings. By the same 
order The Manufacturers Light & Heat Company and The 
Ohio Fuel Gas Company (both being subsidiaries of Colum- 
bia Gas System, Inc. and being hereinafter jointly called 
Columbia) and Equitable Gas Company (Equitable) were 
permitted to intervene in the two pipeline cases 
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and United Gas Improvement Company (UGI) was 
authorized to intervene in the four independent producer 
cases. By a further order of November 15, 1957, the inter- 
vention of UGI was extended to include the two pipe line 
cases, New Jersey Natural Gas Company (New Jersey) 
was authorized to intervene in both pipe line cases and 
Elizabethtown Consolidated Gas Company (Elizabethtown) 
was permitted to intervene in Docket No. G-12446 only. 
A notice of intervention in the six cases was filed by The 
Public Service Commission of the State of New York (New 
York), September 11, 1957. 
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On October 18, 1957, notice was issued of a hearing in 
these consolidated proceedings, to convene November 19, 
1957. On November 12, 1957, the undersigned was desig- 
nated to preside at the said hearing. The hearing was con- 
vened at Washington, D. C. November 18, 1957, according 
to notice and was continued through Monday, November 25, 
when a recess was taken to December 9, 1957. 

During the opening statement of counsel on November 
19, 1957, it became apparent that the design of the proposed 
transportation facilities of Texas Eastern and Penn-Jersey 
had been materially altered from those proposed in the 
application. The changes in design included elimination of 
all the 105 miles of loop lines originally proposed by Texas 
Eastern between Opelousas, Louisiana and Kosciusko, 
Mississippi and all except 59 miles of the 140 miles of loop 
lines previously proposed to be built by Texas Eastern 
between Kosciusko and Uniontown, Pennsylvania, as well 
as all the 65.6 miles of pipeline which Penn-Jersey origi- 
nally proposed to construct between Delmont, Pennsylvania 
and Lambertsville, New Jersey. 

By its proposal as now amended Texas Eastern pro- 
poses to substitute, for its own eliminated pipeline loops, 
approximately 141,780 additional compressor horsepower 
at twelve existing compressor stations and to substitute, 
for the pipeline loops of Penn-Jersey which are eliminated, 
the leasing and operation of 67,000 compressor horsepower 
at five new compressor stations to be constructed in Penn- 
sylvania by Penn-Jersey. Penn-Jersey now seeks authority, 
by its amended application, to construct five new compressor 
stations along its existing 24-inch pipeline (in substitution 
for the pipe line looping previously proposed), and to lease 
the proposed new facilities to Texas Eastern. Each of the 
two pipeline companies also now proposes modification of 
certain of its existing compressors. 

By direction of the Presiding Examiner, notice of the 
November 22nd amendments to the applications of Texas 
Eastern and Penn-Jersey was given to all customers of 
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Texas Eastern and to state commissions in states where 
service is rendered to such customers. At the close of the 
hearing session of November 22, a recess was taken to 
December 9, 1957, the record first being 
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closed as to evidence in the four independent producer pro- 
ceedings. The only apparent response to the notice of 
amendment was the filing of a notice of intervention by the 
Tennessee Public Service Commission (Tennessee). The 
said notice by Tennessee indicated no special interest.arising 
from the amendments to the application and Tennessee 
neither was represented by counsel on December 9th nor 
filed any briefs subsequently. 

After correction of the transcript, there being no 
requests by anyone for the opportunity to further cross 
examine witnesses of Texas Eastern and Penn-Jersey, the 
record of evidence as to those two applicants was declared 
closed December 9, 1957 (the record of evidence as to the 
four independent producers having been closed prior to the 
recess taken November 22, 1957). Upon consideration of 
the requests of counsel, time for filing of briefs was then 
fixed. 

Motions for omission of the intermediate decision pro- 
cedure were made by counsel for the four independent pro- 
ducer applicants following the close of evidence in their 
cases on November 25th. Some, but not all, of the inter- 
veners concurred in the request and Staff Counsel did not 
concur. At the close of the record as to the two pipeline 
applicants on December 9th, a similar motion as to their 
two proceedings was made by counsel for these two appli- 
cants. All the interveners then present concurred in the 
motion, but Staff Counsel declined to take a position for or 
against the said motion. 

After completion of the independent producer record, 
counsel for Public Service moved the dismissal of the four 

applications of the independent producers here under con- 
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sideration, or in the alternative the remanding of the said 
matters for further hearing with a requirement that the 
said producers present evidence as to whether certification 
of the sales by them to Texas Eastern at the rates proposed 
was required by public convenience and necessity, under 
Rule 120, Paragraph J of the Commission’s rules of practice 
and procedure. 

The Commission issued an order on December 26, 1957, 
denying the motions for omission of the intermediate deci- 
sion procedure. Briefs were filed by the four applicants, 
by interveners and by Staff Counsel on or before December 
27, 1957. Oral argument, in lieu of reply briefs, was held 
before the Presiding Examiner January 6, 1958. The briefs 
and oral argument included discussion of the motion to dis- 
miss or remand the four independent producer proceedings. 
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Tur Appricants’ ProposaLs 
Texas seeks authorization in Docket No. G-12446 to 


construct and operate the following-described facilities : 


A. Approximately 22.0 miles of 14-inch pipeline 
extending from Rayne Field, Acadia Parish, Louisiana, 
to Texas Eastern’s Opelousas, Louisiana, Compressor 
Station; 

B. A new compressor station of approximately 


2,200 H. P. near Rayne, Louisiana, on the 14-inch 
Rayne Field lateral described in A above; 


C. Approximately 59.0 miles of additional 30-inch 
pipeline loops along its existing 30-inch pipeline 
between Kosciusko, Mississippi, and Uniontown, Penn- 
sylvania ; 


D. The addition of approximately 15,200 H. P. to 
each of the following existing compressor stations: 
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= 1. St. Francisville, West Feliciana Parish, Lou- 
isiana, 
2. Clinton, Hinds County, Mississippi, 
3. Owingsville, Bath County, Kentucky, 
4, Athens, Athens County, Ohio; 


E. The addition of approximately 14,910 H. P. to 
its existing Union Church, Jefferson County, Missis- 
sippi, Compressor Station; 


F. The addition of approximately 10,000 H. P. to 
its existing Kosciusko, Attala County, Mississippi, 
Compressor Station; 


G. The addition of approximately 15,000 H. P. to 
each of the following existing compressor stations: 


1. Egypt, Monroe County, Mississippi, 
2. Mt. Pleasant, Giles County, Tennessee; 


H. The addition of approximately 870 H. P. to its 
existing Danville, Lincoln County, Kentucky, Com- 
pressor Station; 


I. The addition of approximately 7,600 H. P. to 
each of the following existing compressor stations: 


1. Wheelersburg, Scioto County, Ohio 
2. Berne, Monroe County, Ohio; 
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J. The addition of approximately 10,000 H. P. to 
its existing Holbrook, Green County, Pennsylvania, 
Compressor Station; 


K. The metering and regulating stations neces- 
sary to make the sales proposed in the application. 
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Texas Eastern also proposes to make minor modifica- 
tions in certain existing compressors, which will increase 
capacity but leave the compressor horsepower unchanged. 
The estimated over-all capital cost of the proposed addi- 
tions and modifications by Texas Eastern is approximately 
$37,435,000. 

Texas Eastern also seeks authorization in Docket No. 
G-12446 to lease and operate the facilities proposed to be 
constructed and leased to it by Penn-Jersey in its com- 
panion application filed in Docket No. G-12447, which facil- 
ities consist of: 


A. The addition of approximately 4,000 H. P. to 
Penn-Jersey’s existing Delmont, Westmoreland 
County, Pennsylvania, Compressor Station; 


B. Five new compressor stations of approximately 
13,400 H. P. each along its existing 24-inch pipeline at 
the following locations: 


1. Station ‘‘A’’, in Indiana County, Pennsyl- 


vanla 


2. Station ‘‘B”’, in Huntingdon County, Penn- 
sylvania 


3. Station ‘‘C’’, in Perry County, Pennsylvania 

4. Station ‘‘D’’, in Berks County, Pennsylvania 

5. Station ‘‘E’’, in Bucks County, Pennsylvania 

Texas Eastern also seeks authority to sell and deliver 

to existing customers, under long term service agreements 


and firm rate schedules, additional quantities of gas as 
follows: 


Quantity 
tobe sold 
Mcf per day 
Customer @14.73 psia 
Algonquin Gas Transmission Company-....... 10,200 
The Columbia Gas System..... — ... 29,807 
The Consolidated Natural Gas Companies 
Equitable Gas Companies... —— 
New Jersey Natural Gas Company... 
United Natural Gas Company.................-.------- 
Elizabethtown Consolidated Gas Company... 
Tlinois Electric & Gas Company...........-....-------- 
Village of Norris City, Illinois... 
City of Somerset, Kentucky............ 
Tennessee Gas Company. 


Approximately ....................-- 101,660 
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Penn-Jersey seeks authorization in Docket No. G-12447, 
to construct the additional compressor facilities at its Del- 
mont Compressor Station and the five new compressor 
stations in Pennsylvania, which have been hereinbefore 
described in connection with Texas Eastern’s application 
and to lease them to Texas Eastern Transmission Corpora- 
tion. Penn-Jersey also proposes to modify certain existing 
compression facilities, now leased and operated by Texas 
Eastern, in order to increase their capacity without chang- 
ing their horsepower rating. The estimated over-all capital 
cost of such additions and modifications is approximately 
$11,197,000. 

Each of the four independent producers seek authority 
to sell natural gas to Texas Eastern from the Rayne Field 
in Acadia Parish, Louisiana. The interest of the various 
applicants are set forth in their respective applications. 
Each contract provides for payment of an initial price of 
22.6¢ per Mcf by Texas Eastern to the producers and reim- 
bursements to the producers of taxes levied upon and appli- 
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cable to them as vendors up to a maximum of 1.3¢ per Mcef. 
Each contract also provides for escalation on November 1st 
of each year from 1958 through 1975 of 4 mills per Mef. 
Provision is also made in the contract for redetermination 
of the sale price (upon notice), prior to the beginning of 
each of the five year periods beginning November 1, 1967 
and November 1, 1972. The total amount of gas proposed 
to be sold by the four applicants and the producers repre- 
sented by Continental amount to approximately 100,000 Mcf 
per day. 


IssvEs aND CONTENTIONS. 


The issues involved in these proceedings included the 
question of Commission’s jurisdiction over the facilities, 
services and sales proposed by the six applicants. In the 
case of Texas Eastern, there is also in issue the need for 
additional gas, the economic justification of the cost incurred 
and the life of the additional reserves to be made avail- 
able to Texas Eastern, as well as the adequacy of the pro- 
posed additional facilities for the service which they are 
intended to perform. In the case of Penn-Jersey, the ques- 
tion of economical feasibility is at issue to a lesser extent, 
as well as the adequacy of the proposed facilities and the 
ability to finance them on a solid basis. In the case of the 
four independent producer applicants who propose to sell 
Rayne Field gas to Texas Eastern, the basic issues are 
the existence of adequate reserves to back up the contracts 
and the question whether any conditions as to proposed 
rates should be attached to and made a part of the certifi- 
cates, if such certificates be found to be otherwise required 
by the public convenience. and necessity. 

The adequacy of the proposed reserves, the adequacy 
of the proposed facilities of the two pipeline companies and 
the estimates of cost of the said facilities are not contested 
by any of the parties. 
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The New York and Philadelphia companies and Public 
Service contend that, if certificates of public convenience 
and necessity are to be issued to the applicants in the four 
producer cases, such certificates should contain conditions 
limiting the rates of the said producers, or providing that 
the proposed rates could only be collected under bond, 
pending a full investigation by the Commission of the pro- 
priety of such rates. The producer applicants insist that 
their gas has only been committed to Texas Eastern on the 
basis of the proposed rates and state that, if conditions are 
attached, consideration will be given to the disposition of 
the Rayne Field gas in markets not subject to this Com- 
mission’s jurisdiction. 

As a corollary to the conditions as to rates which they 
propose, those customers of Texas Eastern who seek such 
a condition must take the position that Texas Eastern does 
not need the Rayne Field gas at the price for which it is 
proposed to be sold to Texas Eastern by the applicants 
in the four producer cases here involved. Texas Eastern 
contends that it does need this gas and is joined in this 
position by some customer interveners who propose to take 
a part of it. Other customer interveners who seek addi- 
tional gas appeared, during the hearing, to take a sort of 
in-between position and, as far as possible, avoid commit- 
ting themselves as to the need of Texas Hastern for the 
additional gas at the prices proposed. It appears that this 
last group of customers would like to see Texas Eastern 
get the additional gas but have their tongue in their cheek 
and hope that the Commission may later (in a rate proceed- 
ing) require the producers to reduce the rate at which the 
gas from the Rayne Field is sold to Texas Eastern. 

The applications of Marr and Sun seek in the alterna- 
tive, for a disclaimer of jurisdiction or (if the Commission 
finds that the sales in question are subject to Commission 
jurisdiction) for certificates of public convenience and 
necessity. Continental and General Crude did not present 
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their applications in the alternative but did attempt (by 
the language contained therein) to reserve a position that 
they were not ‘‘natural-gas companies’’ under the pro- 
visions of the Natural Gas Act. Neither the Staff nor any 
of the interveners supported either the applications for a 
disclaimer or the reservations claimed by Continental and 
General Crude, and the positions generally taken by both 
the Staff and the interveners is inconsistent with either the 
Marr-Sun position or that of Continental and General Crude 
in these respects. 

During the hearing, Staff Counsel offered an exhibit in 
the form of a compilation which bore the title ‘‘Impact 
upon purchased gas expense of Texas Eastern Transmission 
Corporation.’’ The document and the supporting testimony, 
which was also identified as an 
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exhibit, purported to show that the proposed 23.9 cent 
rate would (if permitted to become effective as an initial 
rate) automatically result in large increases in the cost 
to Texas Eastern of gas now being purchased by the pipe 
line. Such a conclusion is wholly contrary to the position 
heretofore consistently taken by this Commission that pro- 
posed escalations in price claimed by reason of ‘‘favored 
nation’’ clauses in contracts cannot become effective (ex- 
cept under bond and subject to refund) until approved by 
the Commission as rate increases. Both the exhibits and 
the testimony were rejected as invading the province of 
the Hearing Examiner and the Commission and not being 
evidence of any fact, but merely unsupported contentions 
of the witness based upon his examination of the contracts 
on file as rate schedules and his interpretation of the lan- 
guage contained in the said contracts. The witness was not 
alleged to be a lawyer and specially qualified to interpret 
contracts for sale of gas. 

Argument as to the propriety of the exclusion of the 
compilation (Exhibit No. 48 for Identification) and the 
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supporting testimony of the witness Brinn (Exhibit No. 50 
for Identification), which was presented in support thereof 
was presented in the briefs of counsel. Staff Counsel takes 
the position, in his Brief, that the case should be reopened 
and the producers required to submit evidence of produc- 
tion costs, preliminary to the issuance of any certificate. 

The Staff made no request on the record for production 
costs during the hearing, but merely argued that a rate 
more consonant with the rates then being paid by Texas 
Eastern under existing contracts of the four independent 
producers with Texas Eastern should be required as a 
condition of any certificate authorized herein. Neither the 
Staff nor any of the interveners presented in evidence the 
portions of the other contracts between independent pro- 
ducers and Texas Eastern upon which they relied to sup- 
port their allegations of anticipated ‘‘triggering’’ or of 
“attempts to trigger’’ which might entail upon such inter- 
veners the necessity of engaging in additional lawsuits and 
thereby incurring added burden as to time and money. 
~The Staff did put in evidence Exhibit No. 47, which is 
entitled ‘‘Summary of Certain Provisions of FPC Gas Rate 
Schedules in Specific Parishes of South Louisiana.’? With 
the exception of Page 15 which recites certain information 
as to points of delivery, volumes, quality and the original 
price (only) contained in the contracts with Texas Eastern, 
which describe the service for which the four independent 
producers seek a certificate here, this 17 page exihibit does 
not contain any information about sales by producers to 
Texas Eastern. The information contained on pages 1 
through 14 and 16 and 17 of Exhibit No. 47 relate to exist- 
ing contracts of producers with pipe line companies other 
than Texas Eastern and the rates now in effect thereunder. 
Moreover, Exhibit No. 47 fails to 
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furnish any information as to at least two matters neces- 
sary, in any comparison, to a determination of reasonable- 
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ness of rates, even if ‘‘fair field price’? were to be 
determined. There is no showing in the exhibit as to either 
the volumes or the location of the reserves involved and the 
costs which each purchaser has incurred or will incur in 
transporting the gas from the point of acquisition to its 
main transmission system. 


Tae Evivence. 


Witnesses were called by Texas Eastern or by customer 
interveners to support all of the proposed additional sales 
included in the present proposal, with one exception. In 
that case, an employee of a customer company who had been 
present during the earlier part of the session was obliged 
to return home prior to being reached in order of witnesses. 
The testimony of this intended witness had been prepared 
and circulated in advance and (by stipulation of counsel) 
was made a part of the record without a witness being pres- 
ent and without cross-examination, the prepared testimony 
being undisputed. 

Two cities in the State of Ilinois, which had originally 
proposed to take small volumes of additional natural gas, 
prepared no testimony for service and made no witnesses 
available in support of their request for gas. It was stated 
that these two communities never had taken all of the gas 
for which they are entitled under existing authorizations. 
By the amendment presented by Texas Eastern on Novem- 
ber 22, (during the hearing) the services to these two com- 
munities, which had been proposed in the original applica- 
tion, were deleted. 

The prepared testimony, as presented, and the cross- 
examination of witnesses submitted either by customer 
companies or by Texas Eastern clearly establish the exist- 
ence of a demand for the additional gas in a maximum 
volume of 101,660 Mcf per day at 14.73 of per square inch 
absolute. This need is hereinafter formally found. 

The capability of the proposed facilities of Texas East- 
ern and Penn-Jersey to transport the proposed additional 
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volumes of natural gas for which authority is sought in 
these proceedings was established by the testimony of 
witnesses and the supporting exhibits which they presented 
and explained. It was also established by the evidence that 
the estimates of cost of facilities in the amount of 
$37,435,000 in the case of Texas Eastern and $11,197,000 
in the case of Penn-Jersey were reasonable estimates, based 
upon the current cost of material and labor and upon the 
previous experience of the two applicants in the installa- 
tion of similar 
3320 


transmission facilities heretofore authorized. 


Ability to finance the proposed additional facilities of the 
pipeline applicants was established as firmly as such ability 
can be established, prior to issuance of the securities which 
must be sold to raise funds for construction. Texas Eastern 
proposes to furnish all of the capital needed by Penn-Jersey, 
through purchase of additional common stock and notes of 
the latter company. 

The capital requirements of Texas Eastern for the con- 
struction proposed in Docket No. G-12446 and for acquisi- 
tion of securities issued by Penn-Jersey to pay for the con- 
struction of the facilities proposed in Docket No. G-12447 
are to be met by the issuance of $40 million of First Mort- 
gage Pipeline Bonds and the sale of $10 million of Sinking 
Fand Preferred Stock. It is estimated that, as a result of 
this financing, the retirement of securities pursuant to sink- 
ing funds, and additions to earned surplus anticipated dur- 
ing 1958, the consolidated capitalization of Texas Eastern, 
as of December 31, 1958, will consist of approximately 66.3 


1The following statement appears on page 3 of the Brief of 
Commission Staff Counsel in these proceedings, filed December 27, 


1957: 

“The staff after review of the data submitted by these 
pipeline companies raises no questions as to the costs as esti- 
mated or to the ability of the facilities to transport the 
volumes of gas for which they are design: 
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percent debt and 33.7 percent classified as equity by Texas 
Eastern. The debt will be divided into Bonds (45.5 percent), 
Debentures (9.4 percent) and Other Debt (11.4 percent). 
The equity classification will be divided into Sinking Fund 
Preferred (10.7 percent), Convertible Preferred (4.0 per- 
cent) and Common Equity (19.0 percent). While the per- 
centage of Common Equity is on the low side, the total 
equity does not appear unreasonably low or unjustified. 
This is especially true when the additions proposed are 
intended to afford increased service to an established mar- 
ket. Expenditures for such increased service are less spec- 
ulative and therefore afford better security to the investor 
than expansion on a similar scale to serve new and untried 
markets. 

Texas Eastern presented testimony as to adequacy of 
reserves in the Rayne Field, Acadia Parish, Louisiana, 
owned and operated by the producer applicants and com- 
mitted to Texas Eastern. This testimony was confirmed by 
the testimony of witnesses presented by the producers. 
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In order to meet requirements of additional sales here- 
tofore authorized in Docket No. G-12227 on September 30, 
1957 and to provide the additional gas required for opera- 
tion of compressors because of the changed design shown 
in the amendments moved by Texas Eastern and Penn- 
Jersey on November 27, 1957, Texas Eastern presented new 
evidence of reserves available to it from sources other than 
the Rayne Field. The witness Watson, who is Vice Presi- 
dent of DeGolyer and MacNaughton and presented as a 
gas reserve witness by Texas Eastern, testified that the 
estimated reserves in the Trevino Field in Mexico have been 
increased as a result of drilling of three successful wells, 
which show reserves of gas to be available from four addi- 
tional sands to which no reserves were assigned in a previ- 
ous estimate presented in Docket No. G-9784. In addition 
thereto, subsurface control, by two of the three successful 
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wells referred to in the last sentence, has increased the 
estimate of reserves available to Texas Eastern from four 
other sands in the said Trevino Field. 

A showing of availability of gas from reserves under 
contract to or otherwise available to Texas Eastern was 
presented by the witness Tillery which indicated that no 
deficiency will occur prior to 1969, if spot purchases continue 
at the present rate. He also expressed the opinion that full 
requirements can be met for 13 years from January 1957, 
with declining deliveries thereafter. 

The evidence of reserves was made available to the Staff 
of this Commission well in advance to the hearing, and cross 
examination by Staff did not go beyond clarification, more- 
over, Staff Counsel did not see fit to question the adequacy 
of reserves available to Texas Eastern from sources other 
than the Rayne Field. Staff Counsel did, however, dispute 
the desirability of authorizing the sale of gas by independ- 
ent producers to Texas Eastern from the Rayne Field as 
proposed in the contracts and in the applications of the 
independent producers. It is admitted by both the Staff and 
Texas Eastern that a certificate for the proposed facilities 
would not be justified by the record if the independent pro- 
ducers did not make the proposed sales to Texas Eastern, 
either because the issuance of a certificate is too long 
delayed or because the terms of the certificates issued were 
unacceptable to the producers. 

There is no suggestion of affiliation between either Texas 
Eastern or Penn-Jersey and any of the independent pro- 
ducers joined in these proceedings. Negotiations were con- 
ducted at arms length and over a considerable period of 
time. The reserves committed are among the largest 
reserves contracted to any pipe line company from a single 
field in recent years. The Rayne Field contains one of the 
largest single reserves in South Louisiana and the reserve 
involved is larger than any single reserve yet developed in 
the off-shore area. It was the largest uncommitted reserve 

in South 
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Louisiana being offered for sale, which is reasonably con- 
venient to the line of Texas Eastern, and deliveries can 
commence as soon as pipe line facilities can be constructed. 

Whether either Texas Eastern or this Commission are 
happy about the admittedly high price to be paid for gas 
is not controlling here. There is evidence that the Rayne 
Field gas which Texas Eastern proposes to purchase from 
Continental, Marr, Sun, General Crude and the other pro- 
ducers represented by Continental cannot be acquired at 
an initial price lower than the 22.6 cents, plus 1.3 cents for 
tax reimbursement, provided for in the contracts here, 
which apparently resulted from free and open negotiation. 
The only compulsion which is indicated by the record is 
that resulting normally from the purchaser’s pressing need 
for additional gas and the attractiveness of competing 
offers made to the sellers for their product. 

Continental is the discoverer of the field and the oper- 
ator of all but one of the units involved. The Rayne Field 
is Continental’s only major gas discovery in South Louisi- 
ana in almost ten years of active exploration. Between the 
discovery of the East Moss Lake Field in 1944 and the 
Rayne discovery (the first well was completed as a pro- 
ducer by Continental in December, 1953), Continental had 
drilled 173 wells in South Louisiana, including about 40 
wildcat wells. Of the 40 wildcat wells, 10 discovered rela- 
tively small quantities of gas. Four of the ten wells dis- 
covered new fields with additional total reserves of 67.8 
billion cubic feet and six extended known producing fields 
by adding estimated total additional reserves of 110.24 
billion cubic feet. Of the remaining 30 wildcat wells, two 
were completed as oil wells and 28 were found to be dry 
holes and abandoned. 

By the contracts here under consideration, the producer 
applicants have committed to Texas Eastern (and indirectly 
to Texas Eastern’s utility customers and the consumers 
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served by these utilities) approximately 800 billion cubic 
feet of gas from the Rayne Field. The significance and 
importance to Texas Eastern of the acquisition of a reserve 
of this magnitude becomes quite apparent when compared 
with the total volume of less than 180 billion cubic feet pre- 
viously disclosed by about 10 years of exploration by Con- 
tinental. This gas can be brought into Texas Eastern’s 
system by construction of 22-miles of 14-inch pipeline and 
one 22 horsepower compressor station at a total cost to 
Texas Eastern of approximately $1,204,000 and $1,333,000 
respectively, the remainder of the cost here involved being 
for the purpose of increasing Texas Eastern’s service and 
deliveries to its utility customers by expansion of its main 
transmission line and that of its wholly-owned subsidiary— 
Penn-Jersey. There is no showing by the Staff or any inter- 
vener that any similar volumes can be acquired by Texas 
Eastern either at a lower purchase price or a lower cost of 
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connecting facilities. As pointed out in the case of Sea- 
board Oil Company, Operator, et al., Docket No. G-11970 
et al., (in which case the Initial Decision rendered December 
20, 1957 was adopted by Commission action of March 31, 
1958)? the burden of going forward with evidence as to any 
condition proposed to be attached to a certificate is upon 
the party or parties seeking the attachment of such a con- 
dition. This burden has not been met in the present 
instance and there has been no evidence introduced which 
would even constitute a serious attempt to meet such a 
burden. 

Upon the record as a whole it is impossible to find evi- 
dentiary support which will justify the re-opening of the 
case and requiring the producer applicants to present 
further evidence. Such action on the part of the Presiding 
Officer or of the Commission would necessarily result in the 


2. P. C. Opinion No. 309. 
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type of extended hearing on rates which the Commission 
has condemned in the Seaboard case heretofore cited, as 
unduly delaying the connection of gas to an established 
system and for the use of existing customers of such a 
system. In the present case, the record shows that approxi- 
mately 500 separate lessor interests are involved and that 
great numbers of the agreements with those lessors are 
already delinquent because of the delay in construction of 
Texas Eastern’s line and the beginning of gas purchases 
from the producers. ; 

As previously stated, neither the Staff nor any inter- 
veners has presented evidence which contradicts the testi- 
mony of witnesses for the various applicants that the con- 
tract price for original deliveries is reasonable, in view of 
the price being paid by Texas Eastern for Mexican gas, 
some additional volumes of which will be purchased for 
use as compressor fuel to help transport the Rayne Field 
gas to Texas Eastern’s market customers. The fact that 
the price here involved is a new high price for interstate 
sales from Acadia Parish is only one of several matters 
which we must consider. Another important factor is the 
fact that other purchasers were willing to pay a price which 
was comparable in every way, if not in fact higher, and that 
the choice of Texas Eastern as a customer, by the pro- 
ducers, was based largely upon that pipe line’s ability to 
take the gas with a minimum of delay. 

Once the certificate is granted and the deliveries begun, 
the Commission may, if it desires or if it appears appro- 
priate, institute an investigation of the initial rate and 
if facts are developed which show the said initial rate to 
be unreasonable the Commission has power to require 
reduction to a reasonable rate. Meanwhile, consumers 
dependent upon Texas Eastern’s utility customers for their 
gas supply will have the benefit of the improved service 
which the new source in the Rayne Field furnishes to Texas 
Eastern. Incidentally, the necessity of studying this ques- 
tion of the proposed rate condition appears to have already 
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delayed the availability to Texas Eastern’s customers of 
the additional supply for a considerable period. 
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There is however one point at which we find ourselves 
troubled by a position taken by counsel for Sun during the 
oral argument. This is the argument that, if the contract 
price is approved as an initial rate, all fixed-time escala- 
tions must also be allowed. This is contrary to principles 
and policies repeatedly stated by this Commission since 
the decision of the Supreme Court in the Phillips Petroleum 
Company case in June, 1954.2 There is no suggestion here 
of any temporary discount to assist a new pipe line com- 
pany to build up its load. The gas from the Rayne Field 
will augment supply and service to existing customers. 

It was not possible when the contracts between the four 
producer applicants and Texas Eastern were signed, Feb- 
ruary 1, 1957 to know whether an increase of 4 mills in the 
price at which gas was sold would be justifiable on Novem- 
ber 1st of 1958 or any year thereafter. Nothing that has 
intervened since February 1, 1957 has served to increase 
either our clairvoyance or that of the producers. It is 
therefore necessary to find that the proposed escalations 
are not now shown to be justified and to so condition the 
order issuing a certificate that the producer applicants must 
file an application for rate increase and justify each pro- 
posed November Ist increase, at or before the time when 
they become effective as established and allowed rates of 
the said producers. This is done to prevent the applicants 
taking advantage of any future court decision, which might 
find approval of an initial rate to have carried with it 
advance approval of step escalations, when they became 
due under provisions of a contract. 

The price redetermination clauses contained in each of 
the four independent producer contracts with Texas East- 


3 Phillips Petroleum Company vs. Wisconsin, 347 U. S. 672. 
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ern need not be considered at this time. These clauses, 
contained in Article IX of each contract and immediately 
following the fixed escalation provisions hereinbefore dis- 
cussed, contain (In Paragraph 4 of Article IX) specific 
recognition of the authority of this Commission, or any 
successor thereof to modify them or set them aside in case 
they conflict with or otherwise purport to limit the jurisdic- 
tion of the Commission. For the reasons stated they present 
no problem in the present certificate proceedings. 

Upon the record, the several producer applicants in these 
proceedings appear to have made a “‘prima facie’’ showing 
that the sale of their gas to Texas Eastern at the proposed 
price is in the public interest and that the initial rate is not, 
in the light of the volumes involved and the comparable 
cost of obtaining such gas from the only apparent reason- 
ably certain alternative source 
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(in Mexico) unconscionable or even unreasonable. Such 
‘‘prima facie’’ showing is all that is required in a certificate 
proceeding. We cannot here predict the results of a pos- 
sible rate investigation. This is especially true because of 
the uncertainty existing as to what basis the courts will 
eventually fix upon as the primary test of the reasonableness 
of producer rates. 

Eventual justification of their rates, when questioned 
properly in a rate proceeding is a burden which the pro- 
ducers take when they seek a certificate for the sale of gas 
in interstate commerce for resale. There is no justification 
for increasing that burden by requiring that such producers 
present such justification in a certificate proceeding, where 
the only showing offered by any party for the purpose of 
questioning reasonableness of the rate is a tabulation of 
filed rates, under contracts (of various producers with other 
pipe lines) for sale of gas from other reserves which are 
not shown to be comparable as to accessibility, formation 
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depths, anticipated volumes or the difficulties generally 
encountered in production of the wells. 

For the reasons previously given and for those con- 
tained in the more formal findings hereinafter made, the 
certificates sought by the four producer applicants are here- 
inafter authorized, the only conditions thereto being pro- 
visions that under no circumstances (short of legislative 
action freeing all producer contracts and rates from this 
Commission’s jurisdiction) shall the certificates hereinafter 
issued be construed as authorizing, in advance, any pro- 
posed periodic escalation. 

The motion of Public Service Electric and Gas Company 
for dismissal or remand of the producer applications is 
denied for reasons hereinbefore and hereinafter stated. The 
request of Staff Counsel for the reversal of the undersigned 
Presiding Officer’s rulings rejecting the offer of Exhibits 
No. 48 and No. 50 is also refused for the reasons given dur- 
ing the hearing and in this Decision. 

As previously stated the only questions raised by the 
Staff or any interveners in regard to the applications of 
Texas Eastern and Penn-Jersey were based upon the prices 
to be paid by Texas Eastern to the independent producer 
applicants. Since these questions have been resolved in 
favor of the applicants, the certificates sought by the two 
pipe line applicants are hereinafter authorized in accord- 
ance with their applications, as amended during the hearing. 


3326 
Forruer Frxprves anp Conciusions 


Upon the facts in evidence, together with the pleadings 
and the briefs and arguments of counsel, it is further found 
and concluded that: 


1. Texas Eastern Transmission Corporation is a 
corporation organized and existing under the laws of 
the State of Delaware. Its principal place of business 
is at Shreveport, Louisiana. 
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2. Texas Eastern is a natural gas company which 
owns and operates, among other properties, a natural 
gas transmission system extending from the State of 
Texas to the Eastern Seaboard in the Philadelphia- 
Newark area. It is authorized to do business in the 
States of Texas, Louisiana, Arkansas, Missouri, Illi- 
nois, Indiana, Ohio, West Virginia, Mississippi, Ala- 
bama, Tennessee, Kentucky, Pennsylvania, New Jer- 
sey, New York, Oklahoma, Kansas, Colorado and Utah. 


3. Texas Eastern seeks authorization in Docket No. 
G-12446, as amended, to construct and operate trans- 
mission facilities which have been described in its appli- 
cation, as amended, and in this decision and to modify 
certain existing facilities as also set out in the applica- 
tion, as amended, and in this decision. 


4. Texas Eastern also seeks authorization here to 
lease and operate certain facilities proposed to be con- 
structed and leased to it by Penn-Jersey in Docket No. 
G-12447 and to sell and deliver to existing customers 


additional volumes of natural gas up to a maximum 
volume of 101,660 Mcf per day at 14.73 Mef, as more 
fully appears in the application and this decision. 


5. The facilities for the construction or leasing and 
operation of which authorization is sought in Docket 
No. G-12446 will, when constructed or leased and when 
operation is begun, be facilities for the transportation 
and sale of natural gas for resale in interstate com- 
merce and the proposed additional sales, for which 
authorization is sought in the said Docket No. G-12446, 
will be sales of natural gas for resale in interstate com- 
merce, all subject to the jurisdiction of and requiring 
certification by this Commission. 

3327 

6. Texas Hastern Penn-Jersey Transmission Cor- 

poration is a corporation organized and existing under 
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the laws of the State of Delaware. Its principal place 
of business is in Shreveport, Louisiana. 


7. Penn-Jersey is and has heretofore been found by 
the Commission to be a natural gas company, which is 
authorized to do business in the States of Pennsylvania 
and New Jersey, and owns a natural gas pipeline sys- 
tem constructed under authorization granted by and 
subject to the jurisdiction of this Commission. Facili- 
ties owned by Applicant consist of a pipeline system 
extending from the Oakford Storage Field in West- 
moreland County, Pennsylvania to Texas Hastern’s 
Compressor Station No. 26, near Lambertville, New 
Jersey. Penn-Jersey is a wholly-owned subsidiary of 
Texas Eastern, and its system is interconnected with 
that of Texas Eastern, which operates, under lease, all 
of Penn-Jersey’s facilities. 


8. Penn-Jersey seeks authorization in Docket No. 
G-12447, to construct the additional compressor facili- 
ties described in its application, as amended, and to 
lease them to Texas Eastern Transmission Corpora- 
tion. Penn-Jersey also proposes to modify certain 
existing compressor facilities, now leased and operated 
by Texas Eastern. The estimated over-all capital cost 
of such additions and modifications is approximately 
$11,197,000. 


9. The facilities which Penn-Jersey seeks authority 
in Docket No. G-12447 to construct and to lease to 
Texas Eastern for operation, as well as the facilities 
now under certification by this Commission which Penn- 
Jersey now proposes to modify are facilities for the 
transportation and sale of natural gas in interstate 
commerce for resale and their construction, leasing and 
modification are subject to the jurisdiction of this Com- 
mission. 


10. Continental Oil Company is a corporation duly 
organized and existing under and by virtue of the laws 
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of the State of Delaware, with its principal place of 
business at Houston, Texas. It is authorized to do busi- 
ness in each of the 48 states of the United States and 
in the District of Columbia. 
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11. Continental seeks authorization in Docket No. 
G-12432 to sell and deliver to Texas Eastern in the 
Rayne Field, Acadia Parish, Louisiana, natural gas 
produced in the said field, as more fully appears in the 
application and in the contract dated February 1, 1957, 
which is in evidence as part of Hearing Exhibit No. 3 
in these consolidated proceedings. 


12. The application of Continental in Docket No. 
G-12432 covers the interests of the following parties 
as owners of minor undivided interests in some of the 
leases which are subject to the Gas Sales Contracts: 
Kirby Vensyn Petroleum Company, Texas Gas Explo- 
ration Corporation, Walter J. Crawford, Nitis H. 
Hooks, Royalty Corporation of Beaumont, C. B. Clay- 


pool, Harry Lucas, Jr., Philip B. Lucas, H. E. Dish- 
man and F. J. Muller. Each of these parties has 
authorized Continental to file on its behalf. 


13. Continental is and has heretofore been found 
to be a natural gas company, as the term has now been 
found to be defined in the Natural Gas Act, each of the 
owners of minor undivided interests for whom Con- 
tinental has filed in Docket No. G-12432 is or will be 
a natural gas company when delivery of gas to Texas 
Eastern is begun on its or his behalf by Continental, 
and the proposed sale for which a certificate is here 
sought by Continental is a sale of natural gas in inter- 
state commerce for resale, subject to the jurisdiction 
of this Commission. 


14. M. H. Marr is an individual resident of the 
city and county of Dallas, Texas. His principal busi- 
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ness is the production and selling of natural gas and 
crude oil. A part of the gas which Marr produces is 
gathered and sold to purchasers which have heretofore 
been found to be natural gas companies within the 
meaning of the Natural Gas Act. 


15. Marr denies that he is a ‘‘natural-gas com- 
pany’’ as that term is defined in the Natural Gas Act 
and asks in Docket No. G-12885 for a disclaimer of 
jurisdiction by this Commission, or (in the alternative) 
for a certificate of convenience and necessity author- 
izing the sale and delivery to Texas Eastern in the 
Rayne Field, Acadia Parish, Louisiana of natural gas 
produced by or for Marr in the said field, as more 
fully appears in the application and in the contract 
dated February 1, 1957, which is attached to the said 
application as Exhibit A thereof. 
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16. Upon the beginning of deliveries of natural gas 
by Marr to Texas Eastern in the Rayne Field for 
resale in interstate commerce, Marr will be engaged 
in the sale in interstate commerce of the said gas for 
resale and will be a natural gas company within the 
meaning of that term in the Natural Gas Act, as now 
interpreted; and the sale and delivery of natural gas 
by Marr to Texas Eastern, proposed in his application 
in Docket No. G-12885, will be subject to the jurisdic- 
tion of this Commission. 


17. Sun Oil Company is a corporation organized 
under the laws of the State of New Jersey. Its prin- 
cipal business is the production, transportation, refin- 
ing, and selling of crude oil, and the marketing of 
refined products recovered from crude oil. ‘‘Inter 
alia’’, it has for many years been engaged, and is now 
engaged in the business of producing and gathering 
natural gas, and in selling a part of the gas which it 


180 


(3330) 


produces to purchasers which are natural gas com- 
panies within the meaning of the Natural Gas Act. 


18. Sun has applied to this Commission in Docket 
No. G-12913 for an Order of the Commission disclaim- 
ing jurisdiction over the facilities and sale of natural 
gas described therein, or (in the alternative) a Cer- 
tificate of Public Convenience and Necessity pursuant 
to the Commission’s Order No. 174-B to authorize the 
sale by Sun of the said gas, which, is produced in the 
Rayne Field, Acadia Parish, Louisiana to Texas East- 
ern in accordance with the contract between Sun and 
Texas HKastern, dated February 1, 1957, and in evidence 
as part of Hearing Exhibit No. 3 in these proceedings. 


19. Sun is and has heretofore been found to be a 
natural gas company, as the term has now been found 
to be defined in the Natural Gas Act, and the proposed 
sale for which a certificate is here sought by Sun is a 
sale of natural gas in interstate commerce for resale, 
subject to the jurisdiction of this Commission. 


20. General Crude Oil Company is a corporation 
organized under the laws of the State of Delaware, and 
has its principal place of business in Houston, Texas. 
It is authorized to do business in the states of Arkansas, 
Colorado, Delaware, Kansas, Louisiana, Nebraska, New 
Mexico, North Carolina, North Dakota, South Dakota, 
Oklahoma and Texas. 
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21. General Crude has filed an application in 
Docket No. G-12931 for a certificate of public conven- 
ience and necessity pursuant to the Natural Gas Act, 
for the sale of natural gas to Texas Eastern Trans- 
mission Corporation, under a contract dated February 
1, 1957, from the Rayne Field, Acadia Parish, Louisi- 
ana, as more fully appears in the application of Gen- 
eral Crude and in the said contract, which is in evidence 
here as part of Exhibit No. 3. It denies that the sale is 
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subject to the jurisdiction of the Commission, but files 
its application pursuant to Order No. 174-B of the Com- 
mission. Deliveries were not being made under the 
aforesaid contracts on June 7, 1954. 


22. General Crude is and has heretofore been found 
to be a natural gas company, as the term has now been 
found to be defined in the Natural Gas Act, and the 
proposed sale for which a certificate is here sought by 
General Crude is a sale of natural gas in interstate 
commerce for resale, subject to the jurisdiction of this 
Commission. 


23. The reserves from the Rayne Field, Acadia 
Parish, Louisiana, made available to Texas Eastern 
under contracts of that company with the several pro- 
ducer applicants herein together with the additional 
reserve available to Texas Eastern from Mexico and 
from the 3rd, 4th and 6th Railroad Commission Dis- 
tricts in Texas by reason of revised estimates, are ade- 
quate to supply the additional demand on Texas EHast- 
ern’s system for which it was directed in Opinion No. 
296 to present a further reserve showing, and to supply 
the 101,660 Mcf per day maximum additional demand, 
for the supplying of which to existing customers 
authority is sought by Texas Eastern in Docket No. 
G-12446, as well as the additional compressor fuel 
required for transportation of the additional volumes 
here proposed. 


24. The proposed facilities of Texas Eastern 
described in the application in Docket No. G-12446, as 
amended and the proposed facilities described in the 
application of Penn-Jersey in Docket No. G-12447, as 
amended are adequate in each case to perform the 
services and make the deliveries proposed by the two 
pipe line companies in these proceedings. 

25. The estimated cost of the facilities for which 
certificates are sought by Texas Eastern in Docket No. 
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G-12446 and by Penn-Jersey in Docket No. G-12447 are 
reasonable and the said two applicants are financially 
able to construct the said facilities. 


26. The leasing by Penn-Jersey to Texas Eastern 
of the facilities for which a certificate is sought in 
Docket No. G-12447 and their operation by Texas East- 
ern as proposed in the application in Docket No. G- 
12446 is identical with the manner in which the exist- 
ing facilities of Penn-Jersey are now leased to and 
operated by Texas Eastern and appears to be con- 
sonant with the public interest. 


27. The services, sales, operation and construction 
proposed in Docket No. G-12446 by Texas Eastern are 
and will be required by the present and future public 
convenience and necessity. 


28. The construction and leasing to Texas Eastern 
of the facilities described in the pleadings in Docket 


No. G-12447 by Penn-Jersey are and will be required 
by the present and future public convenience and neces- 
sity. 

29. The natural gas reserve dedicated to Texas 
Eastern by Continental, Marr, Sun and General Crude 
by their respective contracts with Texas Eastern, dated 
February 1, 1957, and by the other owners represented 
by Continental under their contracts of March 27, April 
5 and 11, and May 2, 1957, are adequate for the per- 
formance of the service and the delivery of the volumes 
of natural gas for which certificates are sought by Con- 
tinental in G-12432, by Marr in G-12885, by Sun in G- 
12913, and by General Crude in G-12931. 

30. The service and sale to Texas Eastern pro- 
posed by each of the independent producers filing or 
represented in the proceedings in Docket Nos. G-12432, 
G-12885, G-12913 and G-12931 are and will be required 
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by the present and future public convenience and 
necessity. 


31. In the course of the hearing, each of the four 
producer applicants in these consolidated proceedings 
made a prima facie showing of the reasonableness of 
the proposed initial rate at which it, or any interest 
represented by it, seeks to sell and deliver gas from 
the Rayne Field to Texas Eastern, in the light of the 
comparable volumes involved, 
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the competitive markets involved and the comparative 
cost of acquiring (in Mexico) and transporting equal 
volumes of gas from the Mexican border at the Rio 
Grande to Acadia Parish, Louisiana. 


32. There is no showing by the Staff or by any inter- 
vener that the proposed initial rates are unreasonable, 
or will in fact, result in any increase in price of other 
natural gas to Texas Eastern or any other interstate 
pipeline. 

33. Neither the record in these consolidated pro- 
ceedings nor any evidence offered by any of the parties 
during the hearing justifies or requires the exercise of 
the Commission’s right to attach, to the issuance of a 
certificate for any of the independent producers here 
under consideration, any conditions as to the initial 
rate or price at which gas is to be sold and delivered 
to Texas Eastern in the Rayne Field. 


34. There is no showing in this record that the pro- 
posed initial rate at which gas is to be sold and deliv- 
ered by the four producer applicants to Texas Eastern 
is unduly or unreasonably low or that the value of the 
said gas will be any greater than at present on the 1st 
day of November of the year 1958 or of any subsequent 
year. 
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35. The public convenience and necessity require 
that each of the certificates issued in Docket Nos. 
G-12432, G-12885, G-12913 and G-12931 contain a condi- 
tion that issuance of the said certificates shall, under 
no conditions or circumstances be deemed or held to 
authorize any of the proposed annual escalations begin- 
ning November 1, 1958, to become effective without the 
filing by each certificate-holder of notice of the proposed 
escalation as a rate increase, subject to whatever statu- 
tory powers this Commission may then have to suspend 
rate increases or to enter upon a hearing as to the 
reasonableness of such increases in the light of the cir- 
cumstances and conditions then existing. 
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Waenrerore, Ir Is Onperep, subject to review by the Com- 
mission, as provided by its Rules of Practice and Procedure, 
that: 


A. <A certificate of public convenience and necessity 
be and the same is hereby issued in Docket No. G-12446 
authorizing Texas Eastern Transmission Corporation 
to construct and operate the additional transmission 
and measuring facilities described in its application, as 
amended, to modify certain of its existing compressors 
as proposed in the said application as amended, to sell 
and deliver to present customers the additional volumes 
of gas proposed in the application in the maximum 
amount of 101,660 Mcf per day at 14.73 psia, and to 
lease and operate the facilities of Texas Eastern 
Penn-Jersey Transmission Corporation described in 
that company’s application in Docket No. G-12447 as 
amended, and for the construction of which a certificate 
is hereinafter issued. 


B. <A certificate of public convenience and necessity 
be and the same is hereby issued in Docket No. G-12447 
authorizing Texas Eastern Penn-Jersey Transmission 
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Corporation to construct the additional transmission 
facilities described in its application, as amended, to 
lease the said additional facilities to Texas Eastern 
Transmission Corporation for operation, and to modify 
certain of its existing compressors, now under lease to 
Texas Eastern, as proposed in its said application in 
Docket No. G-12447 as amended. 


C. The construction and modification of facilities 
certificated in Paragraphs (A) and (B) hereof shall be 
commenced within 45 days from the date of issuance of 
this order. 


D. A certificate of public convenience and neces- 
sity be and hereby is issued in Docket No. G-12432, to 
Continental Oil Company, authorizing the sale and 
delivery to Texas Eastern Transmission Corporation 
of the volumes of natural gas from the Rayne Field in 
Acadia Parish, Louisiana, described and provided 
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for in the contract of February 1, 1957, between Con- 
tinental Oil Company, as seller and Texas Eastern as 
buyer and the subsequent contracts of March 27, 1957, 
between F. J. Muller as seller and Texas Eastern as 
buyer, of April 5, 1957 between Kirby Vensyn Petro- 
leum Company as seller and Texas Eastern as buyer, 
of April 11, 1957 between Texas Gas Exploration Com- 
pany as seller and Texas Hastern as buyer, and of 
May 2, 1957 between H. E. Dishman, Walter J. Craw- 
ford, Philip B. Lucas, C. B. Claypool, Harry Lucas, 
Jr., Nitis H. Hooks and Royalty Corporation of Beau- 
mont as sellers and Texas Eastern as buyer, together 
with the construction and operation of any facilities 
subject to the jurisdiction of this Commission neces- 
sary therefor, subject to the terms and conditions of 
this order. 


E. Certificates of public convenience and necessity 
be and hereby are issued in Docket No. G-12885 to M. H. 
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Marr, in Docket No. G-12913 to Sun Oil Company 
and in Docket No. G-12931 to General Crude Oil Com- 
pany authorizing the sale and delivery by them to 
Texas Hastern Transmission Corporation of the vol- 
umes of gas from the Rayne Field in Acadia Parish, 
Louisiana described and provided for in their respec- 
tive contracts of February 1, 1957 with Texas Eastern 
as buyer, together with the construction and operation 
of any facilities subject to the jurisdiction of this Com- 
mission necessary therefor, subject to the terms and 
conditions of this order. 


F. The certificates issued in Paragraphs A, B, D, 
and E hereof shall be accepted in writing under oath 
by a responsible official of the respective applicants 
within 30 days from the issuance of this order. 
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G. The grant of the certificates herein shall not be 
construed as a determination of the justness or reason- 
ableness of the initial or subsequent prices contained 
in the gas purchase contracts, nor as a waiver of the 
requirements of Section 4 of the Natural Gas Act, or 
of Section 154 of the Commission’s Rules and Regula- 
tions thereunder requiring the filing of rate schedules 
for the service herein authorized; and is without preju- 
dice to any findings or orders which have been or may 
hereafter be made by the Commission in any proceed- 
ing now pending or hereafter instituted by or against 
the applicants. Further, the action in this proceeding 
shall not foreclose nor prejudice any future proceeding 
or objection relating to the operation of any price or 
related provision in the gas purchase contracts herein 
involved. 


H. Nothing contained in this order shall, under any 
circumstance or construction of existing law, be con- 
strued as authorizing any price escalation on November 
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1, of 1958, or any subsequent year, as provided in 
Article IX, Section 1 of each independent-producer 
contract or the sale and delivery of gas at any time 
at such proposed escalated price, without the filing of 
notice as a proposed rate increase and appropriate 
action by this Commission, or any successor thereof, 
as then provided by Statute. 


I. It is the intent and purpose of this order that 
the certificates of public convenience and necessity 
issued in Paragraphs A, B, D and E shall be inter- 
dependent and that no construction of facilities or 
delivery of natural gas under and by virtue of said 
certificates shall be commenced until each and all of 
said certificates shall have been accepted. 


J. The general terms and conditions set forth in 
paragraphs (a), (c)(1), (c)(3), (c)(4) and (e) of Sec- 
tion 157.20 of the Commission’s Regulations under the 
Natural Gas Act, shall attach to the issuance of the 
certificates granted in Paragraphs A, B, D, and E 


hereof, and to the exercise of the rights granted there- 
under, 


K. The time within which the facilities hereby 
authorized shall be constructed and placed in actual 
operation as provided by Paragraph (b) of Section 
157.20 of the Commission’s Regulations under the 
Natural Gas Act is hereby fixed at eight months from 
the date on which this order issues. 


Gten R. Law, 
Grew R. Law, 
Presiding Examiner. 


Filed: April 15, 1958. 
Issued: April 15, 1958. 
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Notice of Withdrawal of Certificate Application, 
Docket No. G-12913, Sun Oil Company, 
filed July 9, 1958. 


BEFORE THE 


FEDERAL POWER COMMISSION 


of Docket No. G-12913 


Suw Om Company 


Notice or WITHDRAWAL oF CERTIFICATE 
APPLICATION 


Pursuant to Section 1.11(¢) of the Commission’s Rules 
of Practice and Procedure, Sun Oil Company hereby gives 
notice of withdrawal of its application for a certificate of 
public convenience and necessity in the above-entitled pro- 
ceeding in Docket No. G-12913. The reason for the with- 
drawal of the application is the fact that on July 8, 1958 
Sun Oil Company terminated and cancelled its contract of 
February 1, 1957 with Texas Eastern Transmission Corpo- 
ration covered by its application in Docket No. G-12913. 


Suw Om Company 


By /s/ Roserr E. May 


Rosert E. May 
Its Attorney 
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JOrNER CaBT WEIGHT 
Herr M. Wemxeer 
P. O. Box 2831 
Beaumont, Texas 


Marrm A. Row 
P. O. Box 2880 
Dallas, Texas 


Rosegr E. May 
May, SHannon anp Morey 
1700 K Street, N. W. 
Washington 6, D. C. 
Attorneys 
3418 


Disraict or CotumBma ) 8S 


Roser E. May, being first duly sworn, deposes and says 
that he is an attorney for Sun Oil Company; that as such 
he has signed the foregoing ‘‘Notice of Withdrawal of 
Certificate Application’’; that he is authorized so to do; 
that he has read said Notice and is familiar with the con- 
tents thereof; and that the same are true and correct to 
the best of his information, knowledge and belief. 


/s/ Rosert E. May 
Rosert EH. May 


Subscribed and sworn to before me, a Notary Public, 
this 9th day of July, 1958. 


/s/ Tomas C. Evans 


Tomas C. Evans 
Notary Public 


(Szaz) 
My Commission expires September 14, 1960. 
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Notice of Withdrawal of Certificate Application, 
Docket No. G-12885, M. H. Marr, 
filed July 16, 1958. 


BEFORE THE 


FEDERAL POWER COMMISSION 


In Troe Marrer 
of 
M. H. Maze. 


Notice or Wrrnprawat or Certiricate APPLICATION 


Pursuant to Section 1.11(c) of the Commission’s Rules 
of Practice and Procedure, M. H. Marr hereby gives notice 
of withdrawal of his application for a certificate of public 
convenience and necessity in the above-entitled proceeding 
in Docket No. G-12885. The reason for the withdrawal of 
the application is the fact that on July 14, 1958, M. H. Marr 
terminated and cancelled his contract of February 1, 1957, 
with Texas Eastern Transmission Corporation covered by 
his application in Docket No. G-12885. 


M. H. Marr 


By Downtery C. Weerz 


Donter C. Wesrz 
His Attorney 
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Stare or Texas 
County or Dauuas 


Dontzx C. Wzx7z, being first duly sworn, deposes and 
says that he is an attorney for M. H. Marr; that as such he 
has signed the foregoing ‘‘Notice of Withdrawal of Certifi- 
cate Application’’; that he is authorized so to do; that he 
has read said Notice and is familiar with the contents 
thereof; and that the same are true and correct to the best 
of his information, knowledge and belief. 


Dontzey C. WEEtz 
Donley C. Wertz 


Subscribed and sworn to before me, a Notary Public, 
this 15th day of July, 1958. 


Marre Merton 
Marre Merron 
Notary Public in and for 
Dallas County, Texas 


My Commission expires June 1, 1959. (Szav) 
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Notice of Withdrawal of Certificate Application, 
Docket No. G-12931, General Crude Oil Co., 
filed August 1, 1958. 


BEFoRE THE 


Ferperat Power Commission 


In roe Marrer 
of 


Genera, Crupe Om Company 


Norice or Wrruprawat or CeetiricaTe APPLICATION 


General Crude Oil Company (General Crude), Appli- 


cant in Docket No. G-12931, pursuant to Section 111(d) 
of the Commission’s Rules of Practice and Procedure, 
files this notice of withdrawal of its Application for Certi- 
ficate of Public Convenience and Necessity, filed on July 
22, 1957, and submits the following reasons for such with- 
drawal: 


The Gas Sales Contract between General Crude, as 
Seller, and Texas Eastern Transmission Corporation, as 
Buyer, dated February 1, 1957, a copy of which is on file 
in Docket No. G-12931, provides that if all necessary Appli- 
cations for Certificates of Public Convenience and Neces- 
sity and other governmental authorizations necessary to 
effect such sale have not been obtained prior to September 
1, 1957, then either party thereto may cancel and terminate 
the contract. Pursuant to such provision General Crude 
has terminated 
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and cancelled said contract by notice to Texas Eastern in 
accordance with the provisions of Article I, paragraph 2(a) 
thereof. Accordingly, there no longer exists a contract for 
the sale of gas covering General Crude’s interest in the 
Rayne Field, Acadia Parish, Louisiana, on which to base 
its Application heretofore filed, and its said Application 
should therefore be withdrawn. 


Respectfully submitted, 


GenxeraL Crupe Om Company 


By: W. P. Baswarp 


W. P. Bazwarp 
Chief Accountant 
3430 
Tue Srare or Texas 
Country or Hansis 
W. P. Bazwazp, being first duly sworn, deposes and says 
that he is the Chief Accountant for General Crude Oil 
Company; that as such he has signed the foregoing ‘‘Notice 
of Withdrawal of Certificate Application’’; that he is 
authorized so to do; that he has read said Notice and is 
familiar with the contents thereof; and that the same are 
true and correct to the best of his information, knowledge 
and belief. 
W. P. Barnarp 


W. P. Barwarp 


Subscribed and sworn to before me, a Notary Public, 
this the 30th day of July, 1958. 


Rosetzz Davisson 
Notary Public in and for Harris 
County, Texas 
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Letter, Dated August 11, 1958, from Secretary to Sun 
Oil Company Concerning Notice of Withdrawal, 
Docket No. G-12913. 


Aug. 11, 1958 
Docket No. G-12913 
Sun Oil Company 


Sun Oil Company 
Natural Gas Department 
P. O. Box 2831 
Beaumont, Texas 


Gentlemen: 

Pursuant to Section 1.11 (d) of the Commission’s Rules 
of Practice and Procedure, the notice of withdrawal filed on 
July 9, 1958 by Sun Oil Company in Docket No. G-12913 
became effective on August 9, 1958 and the record in this 
proceeding was closed as of that date. 

By direction of the Commission. 


Micwarn J. FarRetn 
Acting Secretary 


Approved by the Commission 


Date 


Secretary’s Office 

ec: Mr. Robert L. May 
May, Shannon and Morley 
1700 K Street, N. W. 
Washington 6, D. C. 

HCC 

LW/am 

8-8-58 
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ce: Filed (3) 
Chairman Kuykendall 
All Commissioners 
Mr. Nelson 
Secretary 
O. G. C. (3) 
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Letter, Dated August 12, 1958, from Secretary to Mr. 
M. H. Marr Concerning Notice of Withdrawal, 
Docket No. G-12885. 


August 12, 1958 


2500 Republic National Bank Building 
Dallas, Texas 


Pursuant to Section 1.11 (d) of the Commission’s Rules 
of Practice and Procedure, the notice of withdrawal filed 
on July 16, 1958 by M. H. Marr in Docket No. G-12885 will 
become effective on August 16, 1958 and the record in this 
proceeding will be closed as of that date. 

By direction of the Commission. 


Miomazr, J. FarreLh 
Acting Secretary 


Approved by the Commission 
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Letter, Dated August 20, 1958, from Secretary to 
General Crude Oil Company Concerning Notice of 
Withdrawal, Docket No. G-12931. 


August 26, 1958 
Docket No. G-12931 
General Crude Oil Company 


General Crude Oil Company 
P. O. Box 2252 
Houston 1, Texas 


Gentlemen: 


Pursuant to Section 1.11(d) of the Commission’s Rules 
of Practice and Procedure, the notice of withdrawal filed on 
August 1, 1958 by General Crude Oil Company in Docket 
No. G-12931 will become effective on September 1, 1958 and 
the record in this proceeding will be closed as of that date. 

By direction of the Commission. 


Micuarn J. FaReety 
Acting Secretary 
Approved by the Commission 


Date 
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Petition to Reopen Hearing and to Amend Applications 
for Certificates of Public Convenience and Necessity 
Pursuant to Section 7(c) of the Natural Gas Act, 
Docket Nos. G-12446, G-12447, Filed September 8, 
1958, Texas Eastern and Texas Eastern Penn-Jersey 
Transmission Corp. 


BEFORE THE 
FEDERAL POWER COMMISSION 


Unrrep Srares or AMERICA 


Iy tHe Matter 


of 


Texas Eastern TRANSMISSION Docket No. G-12446 
CorPoRaTiION Docket No. G-12447 


Texas Eastern Penn-Jersey Trans- 
Misston CoRPORATION 


Perrrion to Reopen Hearing anp To AMEND APPLICATIONS 
FoR CERTIFICATES OF Pusiic CoNVENIENCE AND 
Necessrry Pursuant to Szcrion 7(c) or 
THE Naturat Gas Act. 


Now comes Texas Eastern Transmission Corporation 
(Texas Eastern) and Texas Eastern Penn-Jersey Trans- 
mission Corporation (Penn-Jersey) and, pursuant to the 
provisions of Section 1.7 and 1.33 of the Commissioner’s 
Rules and Regulations, files this Petition to reopen the 
hearing and to amend the applications currently pending 
before the Federal Power Commission. In support of this 
Petition, Petitioner states as follows: 
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IL 


The name, title and mailing address of the person to 
whom correspondence and communications concerning the 
applications are to be addressed is: 


Walter E. Caine, Vice President 

Texas Eastern Transmission Corporation 
Texas Eastern Building 

Shreveport, Louisiana 


Copies should be sent to: 


Keith M. Pyburn 

Texas Eastern Transmission Corporation 
Suite 852, 425 Thirteenth Street, N. W. 
Washington 4, D. C. 


3440 


W. D. Deakins 
1145 Esperson Building 
Houston 2, Texas 


and 


Robert M. Harris, Manager of Certificates 
Texas Eastern Transmission Corporation 
Texas Hastern Building 

Shreveport, Louisiana 


II 


On April 22, 1957, Applicants filed their original appli- 
cation herein for Certificates of Public Convenience and 
Necessity which were consolidated with applications of 
Continental Oil Company, Docket No. G-12432; M. H. Marr, 
Docket No. G-12885; Sun Oil Company, Docket No. G-12913; 
and General Crude Oil Company, Docket No. G-12931 and 
on October 18, 1957, notice of hearing in the consolidated 
dockets was given. The hearing convened on November 
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19, 1957, and concluded in November 25, 1957, and the 
record was closed on December 9, 1957. 

On April 15, 1958 the Presiding Examiner made findings 
and conclusions and issued an Order, subject to review by 
the Commission, granting Certificates of Public Con- 
venience and Necessity to Texas Eastern and Penn-Jersey 
and the Applicants in the other consolidated dockets sub- 
stantially in accordance with the applications, as amended, 
to which decision reference is made for the purpose of this 
petition. 

Exceptions to the decision of the Presiding Examiner 
were filed by the Staff of the Commission, Sun Oil Com- 
pany, Applicant in Docket No. G-12913, Public Service 
Commission of the State of New York, Public Service 
Electric and Gas Company and United Gas Improvement 
Company. At the time of filing of this petition no action 
has been taken by the Commission with reference to the 
exceptions to the Examiner’s decision. 


3441 
IIl. 


Shortly prior to the hearing on these applications, it 
became necessary to amend and applications to eliminate 
a substantial part of the then proposed pipe line additions 
because of the inability at that time to secure pipe in sufii- 
cient quantities to permit construction of the facilities as 
planned. Compression facilities were therefore substituted 
for a large part of the pipe, as described on page 7 of the 
Examiner’s decision. Shipping schedules for the gas 
turbine prime movers which were proposed to be used in 
the construction program to replace the pipe have deteri- 
orated so that now it will be impossible to install all such 
gas turbines in time to meet the schedules for the proposed 
deliveries of gas which are to commence not later than 
November 1, 1958. Snfficient quantities of pipe are now 
available, so that it is possible to substitute pipe for some 
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of the gas turbine movers and complete the project in time 
to make the deliveries during the winter of 1958-1959. It is 
proposed in this amended application to modify the design 
of the facilities accordingly. 


IV. 


In addition to the pipe line loops and the compression 
facilities referred to above, Texas Eastern’s application 
herein seeks authority to construct and operate 22 miles of 
14inch pipe line and related facilities for the purpose of 
transporting gas from the Rayne Field in Acadia Parish, 
Louisiana, to Opelousas. Applications for Certificates of 
Public Convenience and Necessity for the sale of natural 
gas to Texas Eastern from the Rayne Field were filed by 
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Continental Oil Company (Continental) is Docket No. 
G-12432; by M. H. Marr (Marr) in Docket No. G-12885; by 
Sun Oil Company (Sun) in Docket No. G-12913 and by 
General Crude Oil Company (General Crude) in Docket 
No. G-12931. The application of Continental also covered 
the interests of certain minority interest owners in the 
Rayne Field. The evidence adduced at the hearing showed 
that each of the aforementioned independent producers 
proposed to sell natural gas to Texas Eastern from the 
Rayne Field under a gas purchase contract providing for 
an initial price of 22.6¢ per Mef plus certain tax reimburse- 
ments. Each contract also provided for an annual price 
escalation in the amount of four mills per Mcf on November 
1 of each year from 1958 through 1975 with provisions for 
price redeterminations prior to the beginning of each of the 
five year periods commencing of November 1, 1967 and 
November 1, 1972. It was established that the gas reserves 
committed to Texas Eastern under such gas purchase con- 
tracts amounted to approximately 800 billion cubic feet of 
gas, and the total of the initial contract quantities there- 
under was approximately 100,000 Mef of gas per day. 
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Although the Presiding Examiner rendered a decision 
herein granting a Certificate of Public Convenience and 
Necessity to each of the above named independent pro- 
ducers, such decision has been appealed to the Commission 
by the staff of the Commission, Sun, the Public Service Com- 
mission of the State of New York, Public Service Electric 
and Gas Company and The United Gas Improvement Com- 
pany. During the pendency of such appeal, Sun, Marr and 
General Crude have each served notice of cancellation of its 
respective gas purchase contract with 


3443 


Texas Eastern and filed notice of the withdrawal of its 
application for Certificate of Public Convenience and Neces- 
sity. These gas purchase contracts cover approximately 
45% of the total Rayne Field gas reserves. 

In view of the foregoing and in order to avoid the loss 
of all or part of the major gas supply contained in the Rayne 
Field, Texas Eastern has carried on negotiations for the 
purchase of the leasehold interests formerly committed 
to its contract with Continental, Sun, Marr and General 
Crude. Such negotiations have now progressed to the point 
where the necessary documents are being finalized for exe- 
cution by the parties. In reopened proceedings Texas 
Eastern will show that the effect of its acquisition of such 
leasehold interests will be to reduce and stabilize the cost 
of gas from the Rayne Field to the ultimate benefit of its 
customers. For example, Texas Eastern will show that 
through such acquisition, gas attributable to Texas East-" 
ern’s working interest in the Rayne Field can be produced 
at an average cost of service equal to approximately 20.7¢ 
per Mef as compared to an average contract price of 26.6¢ 
per Mef provided for under the gas purchase contracts 
previously submitted in this docket. Moreover, the acqui- 
sition of such leases by Texas Eastern will result in the 
cancellation of all of its existing contracts for the purchase 
of gas from the Rayne Field and thus eliminate any pos- 
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sible triggering effect upon the Favored Nations clauses of 
its other gas purchase contracts or 


3444 


any adverse effect upon price redetermination or Favored 
Nations clauses or other pipe line company contracts in the 
area. Finally, by acquiring the Rayne Field leases, Texas 
Eastern will achieve a much greater flexibility in its opera- 
tions which will result in a substantial additional ultimate 
saving to its customers. 


Vv. 


Texas Eastern proposes herein the following modifica- 
tions in the main line facilities as proposed in its applica- 
tion, as amended, and as set out on page 7 of the Examiner’s 
decision: 


1. Construct 12.5 miles of 30” pipe line loop on the 
intake side of the Wheelersburg, Ohio, compressor station 
and eliminate one 7,600 horsepower gas turbine driven 


centrifugal compressor previously proposed to be installed 
at Wheelersburg, Ohio. 


2. Construct 16.3 miles of 30” pipe line loop on the 
intake side of the Berne, Ohio, compressor station and 
eliminate one 7,600 horsepower gas turbine driven centrif- 
ugal compressor previously proposed to be installed at 
Berne, Ohio. 


3. Install an additional 13,600 horsepower in the Union 
Church Station, Jefferson County, Mississippi, in place of 
12,300 horsepower as previously proposed, making a total 
horsepower in that station of 16,210 in place of 14,910. 

The location of the facilities in question is shown on 
Exhibit M-1 and a comparison of the estimated capital cost 
of the facilities as originally proposed with those now pro- 
posed is set forth on Exhibit M-5 which shows an increase 
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of $303,000 or a revised total estimated capital cost of 
$37,738,000. 
3445 


Vi. 


Penn-Jersey proposes herein the following modification 
in the facilities as proposed in the application, as amended, 
and as set out on page 8 of the Examiner’s decision: 

Construct 12.5 miles of 30” pipe line loop between the 
compressor station at Bechtelsville, Pennsylvania and 
Lambertville, New Jersey, and eliminate one 13,400 horse- 
power gas turbine driven centrifugal compressor station 
previously proposed to be installed at Station E, Bucks 
County, Pennsylvania. 

The location of the facilities as revised is shown on 
Exhibit M-1 and a comparison of the estimated cost of the 
facilities as originally proposed with those now proposed 
is set forth on Exhibit M-6 which shows an increase of 
$153,000 or a revised total estimated capital cost of 
$11,350,000. 


VII. 


A substantial saving in operating expenses, with no 
change in service from that proposed in the original applica- 
tion, results from the proposed purchase by Texas Eastern 
of leasehold interests in the Rayne Field and the proposed 
modification of facilities. This saving, totalling $1,419,700 
for 1959, is made up of (1) $801,600 in cost of gas, (2) 
$358,100 in transmission, operation, and maintenance 
expense and (3) $260,000 in compressor station fuel. 


3446 
VIIl. 


No other application to supplement or effectuate the 
proposal of Texas Eastern and Penn-Jersey is to be filed 
by either of them or any other person with any other 
federal, state or other regulatory body. 
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Ix. 


The following exhibits are filed herewith to show the 
effect upon the applications, as amended: 


Exuisir M-1, page 1. 


This exhibit shows sections of the flow diagram of 
the Texas Hastern system reflecting the conditions 
in the pipeline sections which are affected by the 
change from compression to pipe line loop. Further 
explanation of the exhibit is presented in an enclo- 
sure entitled ‘‘Explanation to Exhibit .M-1’’ filed 
herewith as Exhibit M-7. 


The balance of the flow diagram (Hearing Exh. 7, 
Docket No. G-12446) is unchanged. 


Exurr M-1, page 2. 
This exhibit shows sections of the flow diagram for 
Penn-Jersey and reflects the conditions in the pipe 
line sections which are affected by the change from 
compression to pipe line loop. This 
3447 
exhibit is further explained in the ‘‘Explanation of 
Exhibit M-1’’ filed herewith as Exhibit M-7. The 
balance of the flow diagram (Hearing Exh. 7, Docket 
No. G-12446) is unchanged. 


Exursrr M-2, pages 1, 2 and 3. 


Page one of the exhibit is a summary of the esti- 
mated capital cost of the Texas Eastern system and 
tabulates Hearing Exh. No. 9 together with the 
proposed modification of that exhibit. Pages 2 and 
3 show the detailed backup costs for the construction 
of the two pipe line loops. 
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Exarrr M-3. 


This exhibit reflects the change in operating expen- 
ses for the year 1959 and is a modification of Hear- 
ing Exh. No. 11. 


Exurir M-4, pages 1 and 2. 


Page one of this exhibit is a summary of the esti- 
mated capital cost of the Penn-Jersey system and 
tabulates the information contained in Hearing Exh. 
10 and the modification of that exhibit as proposed. 
Page two shows the detailed backup of the estimated 
construction costs of 12.5 miles of the 30” loop line 
on the Penn-Jersey system. 


3448 
Exar M-5. 


This exhibit presents a comparison of the estimated 
construction costs of the Texas Eastern system as 
shown by Hearing Exh. 9, Docket No. G-12446 and 
as proposed by this amendment as reflected in 
Exhibit M-2. 


Exurrr M-6. 


This exhibit shows a comparison of the estimated 
construction costs of the Penn-Jersey system as 
shown by Hearing Exh. 10, Docket No. G-12447 and 
as proposed by this amendment as reflected in 
Exhibit M-4. 


Exuir M-7. 
This exhibit is an explanation of Exhibit M-1, pages 
1 and 2. 

Exurrr M-8. 
Exhibit M-8 is filed herewith as a modification of 
Hearing Exhibit 11 to reflect the changes in Reve- 
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nues, Expenses and Income brought about by this 
amendment. 


Exurrr M-9. 


Exhibit M-9 is filed herewith as a modification of 
Hearing Exhibit 15 to show the effect of this amend- 
ment on the cost of service. 


3449 
x. 


Hearing Exhibits Nos. 30 through 40 in Docket No. 
G-12446 conclusively demonstrate that it is necessary for 
Texas Eastern to deliver the quantities of gas as proposed 
during the 1958-59 heating season in order that the cus- 
tomers seeking such service may adequately meet their 
market requirements. In view of the delay in filing this 
petition which was occasioned by the protracted negotia- 
tions in the consummation of the arrangements described 
in Paragraph IV above, Petitioners believe that the only 
means by which the facilities can be constructed in time to 
meet the delivery schedule is by the expeditious issuance 
of a temporary certificate authorizing the construction of 
the facilities and the sales, as proposed. 

Because the proposals in the amendments to the applica- 
tion of Texas Eastern and Penn-Jersey present no great 
complications, good cause exists to omit the publication in 
the Federal Register of a notice of the reopened hearing; 
or in the alternative to combine the notice of amended 
application with the notice of hearing in order to expedite 
these proceedings. In that connection Texas Eastern says 
that it has served copies of this Petition on all intervenors 
and participants which intervened and took part in the 
proceedings heretofore held. 
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Wuenrerore, Petitioners request the Commission to 
reopen the proceedings in these dockets in order that Peti- 


207 


(3450) 


tioners can submit evidence to substantiate the modifica- 
tions of the facilities as herein proposed and at the con- 
clusion thereof to issue Certificates of Public Convenience 
and Necessity authorizing Texas Eastern to construct 
and operate the facilities proposed to be constructed and 
operated by it and authorizing Penn-Jersey to construct the 
facilities proposed to be constructed by it and lease such 
facilities to Texas Eastern and authorizing Texas Eastern 
to lease and operate the facilities proposed to be construc- 
ted by Penn-Jersey and further authorizing Texas Eastern 
to make the sales and render the service proposed herein 
and for such other and further relief as is warranted in 
the premises. 

Applicant further requests that, pending final deter- 
mination of the Applications, as further amended hereby, 
the Commission issue temporary authorization, pursuant 
to the provisions of Section 157.17 of the Commission’s 
Rules and Regulations, authorizing the construction of 
the modified facilities to commence as soon as possible and 
authorizing the sales proposed herein. 


Respectfully submitted, 
Trxas Eastern TRANSMISSION CORPORATION, 
and 


Texas Eastern PENN-JERSEY TRANSMISSION 
Corporation, 
By s/ Wavrter E. Carne, 
Water BE. Care, Vice President. 
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Attorneys for Applicant: 


Cuanzes I. Francis, General Counsel 
Texas Eastern Transmission Corporation 
1545 Mellie Esperson Building 
Houston 2, Texas 
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Jacx D. Heap, Assistant General Counsel 
Texas Eastern, Transmission Corporation 
Esperson Building 
Houston 2, Texas 


W. D. Deaxuss, Jz. 

Vinson, Elkins, Weems & Searls 
Esperson Building 

Houston 2, Texas 


Keira M. Praveen 

Texas Eastern Transmission Corporation 
Suite 852, 425 Thirteenth Street, N. W. 
Washington 4, D. C. 

Josern IF’. WEILER 

Texas Eastern Transmission Corporation 
Texas Eastern Building 

Shreveport, Louisiana 
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VERIFICATION 


Stare or Lovisuana } ms 


PazisH or Cappo 


Walter E. Caine, being first duly sworn, states that he is 
Vice President of Texas Eastern Transmission Corporation 
and Texas Eastern Penn-Jersey Transmission Corpora- 
tion; that he is authorized to execute this affidavit; that he 
has read the above and foregoing Petition and is familiar 
with the contents thereof, and that all allegations and facts 
contained therein are true and correct to the best of his 
knowledge, information and belief. 


s/ Waurer BE. Carne 
Watrer E. Carve 
Sworx To anp Susscerwep before me this 5th day of 


September, 1958. 
s/ Exumon W. Hotmes 


Exaon W. Hotmes 
My Commission is for life. 


(Szat) 
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Answer of New York Public Service Commission to 
“Motion to Omit Intermediate Decision Procedure 
and to Expedite Time for Filing Briefs”, Docket Nos. 
G-12446, G-12447, Filed March 26, 1959. 


BErorE THE 


FEDERAL POWER COMMISSION 


of 


Texas Eastern Transmission Corporation Docket No. G-12446 
Texas Eastern Penn-Jersey TRANSMISSION Docket No. G-12447 
CorPoRaTIon 


ANSWER oF THE NEw York Pustic Service Commission 
to ‘‘Morion to Omir Inrermepure Decision 
ProcepurE aND TO Expeprre Time FOE 
Fruix¢ Brrrs’’ 


The Public Service Commission of the State of New 
York, an intervenor herein, for its answer to Texas Hast- 
ern’s ‘‘Motion to Omit Intermediate Decision Procedure 
and to Expedite Time for Filing Briefs’’, states the fol- 
lowing: 


I. 


The above-entitled motion was received at the office of 
the New York State Public Service Commission on March 
23, 1959. It requests acceleration of the date for filing this 
intervenor’s brief to March 30, 1959 instead of April 17, 
1959 the date originally scheduled by the presiding exam- 
iner. 
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In order to file on March 30, the New York Commission 
would be required to have its brief in the mail by March 27, 
the preceding Friday, or four days after the receipt of 
the instant motion. We respectfully submit that any such 
eleventh hour 


3691 
2 


acceleration of our time for filing would be tantamount to 
denial of the right to submit a brief entirely. 

The minutes of the final hearing in this proceeding were 
not received at this office until March 20. The attorney for 
the New York Commission who participated at the hearing 
advised that, due to other commitments, he would not be 
able to return to his office before March 23 (T. 1791). In 
fact, he is compelled to be absent until March 25. Under 
these circumstances it is absolutely impossible for the New 
York Commission to complete its brief on the very impor- 
tant issues, of first impression, raised in this proceeding 
in the remaining four days which grant of Texas Hastern’s 
would allow. 


II. 


As Texas Eastern’s motion indicates, this proceeding 
was initially noticed for hearing on August 16, 1957. Hear- 
ings were held in November and December of that year. 
The intermediate decision of the presiding examiner was 
issued on April 15, 1958. Very close to a whole year 
elapsed between that date and the present hearing. Now, 
however, the applicant represents that disaster would over- 
take the entire project unless certificates are issued sooner 
than immediately. 

While we cannot do otherwise than look askance at 
claims that gas discovered several years in the past, dedi- 
cated under contracts as early as 1957 and not yet lost 
to the parties through their own delay, will be jeopardized 
by the Commission’s failure 
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to approve the project with breathtaking speed,* we have 
always made every effort, consistent with our obligation 
to the gas consuming public of New York, to accommodate 
applicants in their alleged need for speed. Thus we have 
never requested or been responsible for any delays, con- 
tinuances or extensions of time. 

Therefore, in the instant proceeding, although we 
believe that the issues deserve, in fact require, the fullest 
and most careful and thorough consideration by the Com- 
mission, we would interpose no objection to omission of 
the intermediate decision procedure, provided, however, 
that no acceleration is made in the time for filing our brief. 
In so doing, we wish to make it very clear that we are by 
no means deprecating the importance of the issues raised 
in this proceeding (we believe that our position on that 
subject has already been made clear herein and on the 
record) but endeavoring only to cooperate in applicant’s 
desire to obtain a determination by the Commission in the 
shortest possible time. 


IIl. 


For the foregoing reasons the New York Public Serv- 
ice Commission submits that the motion should be denied 
insofar as it requests acceleration in the time for filing 
our brief. In all other respects we do not oppose the 
motion. 

Respectfully submitted, 


Pustic Service Commission or 
Tur Srarz or New York 


By /s/ Kenr H. Brown 
Kent H. Brown, Counsel 
55 Elk Street, Albany 1, 
N. Y. 
Bazzana M. Sucnow 
Of Counsel 


*In fact, such claims have never materialized even when the 
Commission failed to act on the contractually appointed day. 
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Statement in Lieu of Brief of Public Service Electric 
and Gas Co., Docket Nos. G-12446, G-12447, 
Filed March 27, 1959. 


Unrrep States or AMERICA 
BEFORE THE 


Ferpreza, Powrr ComMIssion 


In tHe Marrers 
of 


Texas Eastern TRANSMISSION CORPORATION 
Texas HasTEREN PENN-JERSEY TRANSMISSION 
Corporation 


Statement us Liev or Barer or Pustic Service 
Exectric anp Gas Company 


Intervenor, Public Service Electric and Gas Company 
(Public Service), after a study and analysis of the Texas 
Eastern Transmission Corporation’s (Texas Hastern) 
application, as amended, in the instant proceedings is of 
the opinion that the cost of the gas to be purchased in 
place by Texas Eastern is not an issue in these proceed- 
ings dealing with the grant of a certificate under Section 
7c) of the Natural Gas Act, As Amended. For this 
reason it desires to withhold comment or any statement 
of its position with respect to the cost of said gas at this 
time, but desires to reserve its right to inquire in any 
future proceedings under the Natural Gas Act, As 
Amended, into the 
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propriety of any increase in the price of gas to Public 
Service caused by the purchase of the subject gas in place. 


Respectfully submitted, 


Pusric Service Execrric anp 
Gas Company 


By: 

Edward S. Kirby 

Attorney for Public Service 
Electric and Gas Company 
80 Park Place 

Newark, New Jersey 


Dated: Newark, New Jersey 
March 26, 1959. 
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Order Granting Motion for Omission of Intermediate 
Decision Procedure and Order Denying Motion to 
Expedite Time for Filing Briefs, Docket Nos. 
G-12446, G-12447, Issued April 6, 1959. 


Unrrep Srares or AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jzzome K. KuyKenpalt, 
Chairman; Frepericx Srvreck and 
WriumM R. Connote. 


Ix tHe Marrers 
of 


Texas Eastern TRANSMISSION CORPORATION ( Docket No. G-12446 
Texas Eastern Penn-Jersey TRANSMISSION 
CorPoraTION Docket No. G-12447 


Orver Grantinc Morrow For Omission oF INTERMEDIATE 
Decision PRrocepurE aNp Orper Denyine Morion To 
Exrepire Time ror Fiurvc Briers 


(Issued April 6, 1959) 


On March 17, 1959 following the conclusion of the hear- 
ing in the reopened proceeding in the above-entitled matters 
Texas Eastern Transmission Corporation (Texas Eastern) 
filed a motion to omit the intermediate decision procedure 
and to reduce the time for filing briefs as fixed by the 
Presiding Examiner at the close of the said hearing on 
March 13, 1959. The Public Service Commission of the 
State of New York filed an answer to the said motions of 
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Texas Eastern on March 26, 1959. In the answer so filed 
no objection was made to the omission of the intermediate 
decision procedure, but as to the motion to expedite the 
filing of briefs objection was made. 


TxE ComMMISSION FINDS: 


(1) In the record of the instant proceedings sufficient 
facts are shown to warrant the omission of the intermediate 
decision procedure, and no opposition to the granting of 
such motion has been made. 


(2) The facts and circumstances stated in the answer 
by The Public Service Commission of the State of New 
York and the Presiding Examiner’s order setting the dates 
for filing briefs justify the denial of the motion to shorten 
the time for filing of briefs. 
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Tre CoMMISSIONER ORDERS: 


(A) The motion to omit the intermediate decision pro- 


cedure be and the same hereby is granted. 


(B) The motion to expedite the filing of briefs be and 
the same hereby is denied. 


By the Commission. 


(3712) 
3712 


Opinion and Order Issuing Certificate of Public Con- 
venience and Necessity and Modifying and Adopt- 
ing Initial Decision of Presiding Examiner, Docket 
No. G-12446, et al., Issued June 23, 1959 (Opinion 
322). 

Unrrep Srares or AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuyxenpatn, 
Chairman; Frepericx Srvecx, Arraur Kure 
and Joun B. Hussey. 


In roe Marrers 
of 


Texas Eastern Transmission CoRPORATION 
Texas Eastern Transmission CornPoRaTIoN 


(formerly Texas Eastern Penn-Jersey 
Transmission Corporation) 
ContInenTaL Om Company 


Oprxion No. 322. 


Orrnion ann Onper Issurxe CertiricaTE or Pustic Con- 
VENIENCE anD Necessiry aNnp MopiryInc anp ADOPTING 
Inrrmit Decision or Presmrve ExaMrver. 


(Issued June 23, 1959) 


Texas Eastern Transmission Corporation (Texas 
Eastern) here seeks a certificate of public convenience and 


1 Texas Eastern Penn-Jersey Transmission Corporation (Penn- 
Jersey) filed the application in Docket No. G-12447. This company, 
which was a wholly-owned subsidiary of Texas Eastern, has since 
merged with Texas Eastern, pursuant to Commission authorization 
in Docket No. G-14870; and reference to Texas Eastern or to its 
application herein includes, where appropriate, reference to Penn- 
Jersey or to its application. 
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necessity under subsections (c) and (e) of Section 7 of the 
Natural Gas Act (Act) authorizing the expansion of its 
pipeline system capacity north and east of Opelousas, 
Louisiana by 101,660 Mcf per day (14.73 psia), to render 
additional service to eleven existing customers.2 The basic 
question in this case, before us on the omission of the inter- 
mediate decision procedure, is whether Texas Eastern’s 
project in its present modified form, including reliance on 
Texas Eastern’s acquisition of the Rayne Field leases 
instead of its purchase of the gas therefrom under gas pur- 
chase contracts with the producers, is required by the public 
convenience and necessity and otherwise meets the require- 
ments of Section 7(e) of the Act. 

This is the second stage in these proceedings. In the 
first stage, the four producers which proposed to supply 
Texas Eastern the gas for this service—Continental Oil 
Company (Continental), M. H. Marr (Marr), Sun Oil 


3713 


Company (Sun) and General Crude Oil Company (General 
Crude)—sought certificates to sell Texas Eastern gas pro- 
duced in the Rayne Field in Acadia Parish in southern 
Louisiana. The Rayne Field is one of the few large and 
fully developed gas reserves not presently committed to 
and serving a market. The gas purchase contracts provided 
for an initial price to Texas Eastern of 22.6 cents per Mef, 
plus 1.3 cents tax reimbursement. 

Relying on this gas as a part of its gas supply, Texas 
Eastern proposed by means of additional facilities esti- 
mated to cost approximately $48,600,000, to expand its 
system, which extends from gas fields in Louisiana and East 
Texas, in order to render increased service to existing cus- 
tomers principally in the middle Atlantic states. 


* The customer companies and the volumes of gas they will 
receive are set forth in ordering paragraph (A) hereinafter. 
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A hearing was had on these applications and by his 
initial decision issued April 15, 1958, the presiding examiner 
would have granted these proposals of Texas Eastern and 
the producers. Exceptions were filed by staff counsel, cer- 
tain distributing company customers of Texas Eastern, and 
the New York Public Service Commission, objecting prin- 
cipally to the examiner’s conclusion that the public con- 
venience and necessity required certification of these 
projects at the initial prices provided for in the producer 
contracts, and his refusal to attach a condition to the pro- 
ducer certificates reducing those prices. 

While the matter was pending before the Commission on 
these exceptions, Texas Eastern was negotiating with the 
producers for changes in their contracts, and it initiated the 
second stage of these proceedings by filing on September 8, 
1958, a petition to reopen the hearing and to amend its 
certificate applications. In support of this request, the com- 
pany stated that after exceptions had been filed to the 
examiner’s decision, three of the producers—Sun, General 
Crude and Marr—had served notice of cancellation of their 
gas sales contracts with Texas Eastern and filed notice of 
the withdrawal of their certificate applications. These con- 
tracts cover approximately 45 percent of the total Rayne 
Field gas reserves underlying Texas Hastern’s project. 
Texas Eastern stated that it had negotiated with the pro- 
ducers for the purchase of the leasehold interests formerly 
committed to the contract between them and Texas Eastern. 
It stated that the necessary final documents were being pre- 
pared, and requested opportunity to show in the reopened 
proceedings the benefits to the public which would accrue 
from this arrangement. In addition, Texas Eastern stated 
that it desired to modify the design of certain of its 
facilities, and requested opportunity to substantiate the 
proposed modifications. It also requested temporary 
authority to construct the facilities it proposed, as modified. 

Thereafter, Texas Eastern modified its lease purchase 
agreements with the producers on two different occasions, 
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eventually entering into agreements to acquire the gas, as 
set forth in the Second and Third Supplements to its peti- 
tion to reopen hearing filed on December 5 and 15, 1958, 
respectively. In the latter filing, Texas Eastern advised the 
Commission that it had acquired the right to purchase the 
entire working interest 

3714 


of Continental, Marr, Sun and General Crude in the Rayne 
Field leases, under the terms and conditions of the final 
Lease Purchase Agreement dated December 4, 1958, which 
it filed with the Commission. 

There was no opposition to these supplemental petitions 
and by order issued February 19, 1959, we reopened the 
proceedings for the reception of evidence upon the Lease 
Purchase Agreement dated December 4, 1958, and upon the 
proposed modifications to Texas Eastern’s facilities. 

Hearings were had in the reopened proceedings in 
March, 1959, and there being no opposition thereto, by 
order issued April 6, 1959, we granted Texas Eastern’s 
motion to omit the intermediate decision procedure, bring- 
ing the case before us for decision. 

On December 5, 1958, we had granted Texas Eastern 
temporary authority to construct and operate certain facili- 
ties which, with facilities previously authorized on a tempo- 
rary basis, enabled the company to increase the maximum 
daily delivery capacity of its system by 101,660 Mef of gas 
per day. We did not grant Texas Eastern authority to con- 
struct and operate the facilities to attach the Rayne Field 
reserves, however. 


Tre Pustic Convenience anp Necessity 


In his initial decision issued April 15, 1958, the presid- 
ing examiner concluded that certificates should issue to 
Texas Eastern and the producers authorizing the projects 
they then proposed. Except as to two matters hereinafter 
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disposed of,? exceptions to the examiner’s decision were 
directed solely to his conclusion that the producers’ sales 
were required by the public convenience and necessity at 
the 22.6-cent initial price proposed, and to the several ques- 
tions related to this issue. The producer applications have 
now been withdrawn, excluding Continental’s and except 
for the proposed acquisition of the Rayne Field leases, 
Texas Eastern’s project remains in most basic respects 
unchanged by the amendments the company proposed in 
the reopened hearing. 

We conclude that the findings and conclusions of the pre- 
siding examiner which are still applicable to Texas East- 
ern’s modified project are correct and substantially sup- 
ported by the evidence and we shall adopt them as our own. 
As to the modifications proposed by Texas Eastern, in 
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our judgment the modified project, as evidenced by the ear- 
lier record and the record in the reopened hearing, is in each 
of its several aspects required by the public convenience and 
necessity and otherwise meets the requirements of the Act. 


Markets and financing.—We find, as did the examiner, 
that there is a market for the additional volumes of gas 
which Texas Eastern will make available by means of the 
additional facilities proposed herein. No party has 
expressed any opposition to the sales to the distributing 
companies in the volumes and at the prices proposed by 
Texas Eastern under the modified proposal. Likewise, the 
evidence demonstrates and we find that Texas Eastern’s 
ability to finance the proposed facilities, as modified, is 


5 One of the producers, Sun, excepted to the examiner’s attaching 
conditions to the producer certificates requiring the filing of appli- 
cations for rate increases for future escalation increases. In the 
light of this opinion this question is now moot. In addition, excep- 
tions were filed to the lack of any findings by the examiner with 
respect to the economic feasibility of Texas Eastern’s project. This 
matter is discussed hereinafter. 
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sufficiently well-established for purposes of this proceeding ; 
in fact, a considerable portion of the facilities had been con- 
structed under temporary authorization at the time of the 
reopened proceedings. 


Facilities—We also find that the facilities proposed by 
Texas Eastern, as modified, are adequate to transport the 
additional volumes of gas, and their design and estimated 
cost are reasonable.* No opposition has been expressed 
thereto by any party. The modifications proposed and 
supported at the reopened hearing result from the present 
availability of pipe which the company could not secure 
earlier, and the modified facilities have several advantages 
over the previous design. Although estimated capital costs 
for the facilities proposed by Texas Eastern are increased 
by $456,000 to a total of $49,088,000, the record shows that 
annual operating and maintenance expenses will be reduced 


4Texas Eastern would modify its project by the following 
changes in the main-line facilities described on page 7 of the presid- 
ing examiner’s initial decision issued April 15, 1958, as more fully 
set forth in the company’s application, as amended: 


1. Construct 12.5 miles of 30” pipeline loop on the intake side 
of the Wheelersburg, Ohio, compressor station and eliminate one 
7,600 H. P. gas turbine driven centrifugal compressor previously 
proposed to be installed at Wheelersburg, Ohio. 


2. Construct 16.3 miles of 30” pipeline loop on the intake side 
of the Berne, Ohio, compressor station and eliminate one 7,600 H. P. 
gas turbine driven centrifugal compressor previously proposed to be 
installed at Berne, Ohio. 


3. Install an additional 13,600 H. P. in the Union Church Sta- 
tion, Jefferson County, Mississippi, instead of 12,300 H. P. as pre- 
viously proposed, making a total horsepower at that station of 16,210 
in place of 14,910. 


4. Respecting the facilities proposed in the application of Penn- 
Jersey and as described on page 8 of the examiner’s decision afore- 
said, construct 12.5 miles of 30” pipeline loop between the com- 
pressor station at Bechtelville, Pennsylvania and Lambertville, New 
Jersey and eliminate one 13,400 H. P. gas turbine driven centrifugal 
compressor station previously proposed to be installed at Station E, 
Bucks County, Pennsylvania. 
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approximately $358,100 as a result of the elimination of the 
compression at both the Wheelersburg and Berne Stations 
on the Texas Eastern system and Station E on the former 
Penn-Jersey system and the substitution of the pipeline 
loops therefor. In addition, there will be a reduction in 
cost of $260,000 resulting from a reduction in gas used for 
compressor station fuel, so that the total estimated savings 
under the modified proposal will approximate $618,000 
annually. 
3716 


Gas supply and acquisition of Rayne Field reserves.— 
Turning to the question of gas supply, as indicated pre- 
viously, Texas Eastern proposed at the first hearing to 
secure the gas for its project from four producers in the 
Rayne Field, at an initial price of 22.6 cents per Mef, plus 
1.3 cents tax reimbursement, with contract escalations as 
enumerated below. However, Texas Eastern now proposes 
to supply the project’s gas needs by purchasing the oil 
and gas leases and related properties of Continental, Sun, 
Marr, and General Crude (hereinafter referred to as Con- 
tinental, e¢ al.), insofar as they apply to the proved 
reserves. 

The three companies which filed exceptions to the 
examiner’s decision objecting to the producer prices for 
gas under Texas Eastern’s original proposal interposed 
no objection to the acquisition of and reliance on the Rayne 
Field reserves by Texas Eastern, either from the point of 
view of the price of gas to the company under its revised 
proposal or otherwise. Virtually the only opposition to 
Texas Hastern’s revised project comes from the New York 
Public Service Commission. In essence, the New York 
Commission’s position appears to be that in order to justify 
certification of Texas Eastern’s modified project, a record 
must be made justifying the cost to Texas Eastern of the 
Rayne Field leases, which showing in turn must be based 
on a justification of the costs thereof to the producers. Thus 


223 


(3716) 


the New York Commission requests that this proceeding be 
remanded to the examiner to ‘‘determine upon what price 
for the acquisition of the Rayne Field leaseholds, public 
convenience and necessity would require authorization of 
the related construction herein proposed by Texas Hast- 
ern,’’ contending that this is ‘‘the Commission’s only 
opportunity to require producer disclosure of the costs 
associated with this gas and their relation to the sale price’’ 
of these leases. 

In our judgment, the record in this case amply supports 
the conclusion that the elements of public convenience and 
necessity are satisfied by Texas Eastern’s modified project, 
without examining into the cost to Texas Eastern of the 
Rayne Field leases to the extent advocated by the New 
York Commission. Texas Eastern has not filed an applica- 
tion for a 
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certificate authorizing the acquisition of the Rayne Field 
leases and we have no authority to issue such a certificate. 
However, we have considered all the circumstances per- 
taining to the company’s acquisition of the Rayne Field 
leases and the effects of this transaction on the need and 
convenience of the public proposed to be served, including 
the extent and accessibility of this gas supply; the benefits 
thereof in enabling Texas Eastern to meet consumer 
demands; the terms and conditions of the lease sale and 
purchase agreements including the price to Texas Eastern 
of the gas thereunder; the claimed savings accruing to 
Texas Eastern from acquiring the leases rather than pur- 
chasing the gas under gas purchase contracts; and the other 
factors present here. And we conclude that the company’s 
modified project, as it would include and rely on the acquisi- 
tion of the Rayne Field leases, is required by the public 
convenience and necessity and otherwise meets the require- 
ments of Section 7 (e) of the Act. 

First summarizing briefly the arrangement under which 
Texas Eastern would purchase the Rayne Field leases, the 
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pertinent agreements are contained in Exhibit M-14, et seq., 
in the reopened proceedings. Louisiana Gas Corporation, 
a Delaware corporation which Texas Eastern caused to be 
formed for the purpose, is to acquire from Continental, et 
al., under a Lease Sale Agreement dated December 4, 1958, 
between these parties (Exh. M-14 I), all the oil, gas and 
mineral leases, the surface leases, options and rights-of-way, 
together with all wells and related lease and well equip- 
ment (surface and subsurface), gathering and flow lines, 
etc., owned by Continental, et al., in the Rayne Field. Con- 
tinental, et al., will convey its rights in the leases under the 
terms of the Assignment and Conveyance (Exh. M-14 1), at 
the time the four conditions set out in Exhibit M-14 I, page 
1, are met or waived.® At that time Louisiana Gas will pay 
to Continental, et al., the sum of $12,420,500 in cash and will 
simultaneously make 16 serial promissory notes to each of 
the sellers payable over a 16-year period in the total amount 
of $121,975,200 as the balance of the purchase price for the 
leases (Exh. M-21). The notes will be secured by an Act 
of Mortgage and Pledge (Exh. M-20), which will be execu- 
ted by Louisiana Gas Corporation to each of the sellers to 
secure 


5 These conditions require (1) approval by Louisiana Gas Cor- 
poration of Continental, et al.’s title to the leasehold interests; (2) 
receipt by Continental, et al. from the Internal Revenue Service of 
a ruling in writing that the gain from the sale of the leasehold inter- 
ests will be considered a gain from the sale of a capital asset held 
more than six months under Section 1231 of the Internal Revenue 
Code of 1954; (3) issuance by the Federal Power Commission of 
certificates, satisfactory to Continental, et al. and Louisiana Gas 
Corporation, necessary to enable the taking of Louisiana Gas Cor- 
poration’s gas from the Rayne Field and transporting it to market; 
and (4) the securing by Continental et al. of the dismissal of their 
certificate applications filed with the Commission for the sale of gas 
to Texas Hastern as proposed in the earlier proceeding. 

It appears that of these conditions, the only ones 
be met are (3) with respect to the four producers and (4) Sith 
respect to Continental alone. 
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the payment of the notes. Continental, et al., will retain 
a production payment out of the liquids produced with the 
gas and will also reserve the leasehold rights as to oil and 
deeper gas production.® 

By the terms of the Lease Purchase Agreement (Exh. 
M-14), Louisiana Gas will in turn assign and convey the 
leaseholds and other interests it acquires from Continental, 
et al., to Texas Eastern for a cash consideration of 
$12,420,500 payable at the time of closing. In the Form of 
Conveyance from Louisiana Gas to Texas Eastern (Exh. 
M-14 II), it is provided that the properties and interests 
acquired by Louisiana Gas from Continental, e¢ al., will be 
conveyed to Texas Eastern subject to (a) the reservations, 
terms and provisions of the Assignment and Conveyance 
from Continental, e¢ al., to Louisiana Gas, and (b) the Acts 
of Mortgage and Pledge covering the properties and inter- 
ests conveyed, executed by Louisiana Gas to secure Con- 
tinental, et al., in the payment of the promissory notes in 
the principal sum of $121,975,200.7 The conveyance to 


¢ The pertinent provisions of the agreement as to these reserved 
rights are as follows (Exh. M-14 1): (1) All leasehold rights below 
the Nodosaria ‘‘A’’ Sand (which is the deepest known productive 
sand), and all leasehold rights to the oil and other minerals, except 
gas and condensate, are reserved by Continental, ef al. (2) The 
production payment reserved by Continental, et al., covers the sep- 
arator liquids and natural gas liquids and is owned and payable in 
the proportions which Continental, et al., own in the leasehold rights 
which are to be conveyed. (3) Texas Eastern will be entitled to 
deduct from the production payment an amount sufficient to recover 
the cost of producing and operating the leasehold rights, gathering 
lines and separator facilities and all taxes levied against the separa- 
tor liquids plus a fixed sum of $4.000 per month. The production 
payment will continue in effect until the gas produced and saved 
equals 613,406,770 Mcf measured after the condensate has been 
removed. Thereafter the production payment will cease and Texas 
Eastern then will be entitled to retain the full amount of the pro- 
ceeds from the sale of the liquids. 


7 Texas Eastern will also pay an estimated $46,669,300 for the 
royalty and minority interest portion of the leases at an assumed 
average price of 22.6 cents per Mef of gas. 
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Texas Eastern will be subject to the obligation of the prom- 
issory notes, the Acts of Mortgage and Pledge securing the 
payment thereof and a Vendor’s Lien and Privilege of 
Continental, e¢ al. However, it is expressly provided that 
Texas Eastern does not assume any personal liability on the 
notes or agree to pay any deficiency in the event of fore- 
closure. 
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From the point of view of adequacy of gas supply, we 
find that with the additions Texas Eastern proposes, includ- 
ing those referred to in the examiner’s decision, the com- 
pany’s gas supply will be reasonably adequate in reserves 
and deliverability to support the service proposed and the 
demands on the company’s system. 

The Rayne Field leases alone are extremely important 
and desirable additions to the company’s gas supply. The 
Rayne Field, with recoverable reserves estimated at 
988,771,000 Mcf of gas, contains one of the largest single 
reserves in southern Louisiana. Further, there was evi- 
dence of possible additional reserves in untested sands cov- 
ered by the lease rights to be acquired by the company. 
Thus there is a good probability that the unit cost of gas 
to Texas Eastern from the Rayne Field reserves will be 
even less than the cost computed by the company on the 
record herein, as discussed below, with consequent addi- 
tional benefits to the consumer. 

Furthermore, the leases are reasonably convenient to 
Texas Eastern’s pipeline, the Rayne Field being only some 
22 miles south of Texas Eastern’s 30-inch Beaumont to 
Kosciusko tie line. Thus the company will be able to con- 
nect this major gas reserve to its system for a relatively 
small amount, as contrasted with the many millions of dol- 
lars of capital costs involved in laying laterals to the off- 
shore and bay water locations of the only comparable 
uncommitted gas reserves in Louisiana. Moreover, deliv- 
eries can commence as soon as this connecting line is 
constructed. 
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In addition, in considering Texas Hastern’s modified 
project, the desires and needs of the company’s customers 
must be kept in mind, as well as the effects on them of the 
modifications proposed. Texas Eastern is no longer rely- 
ing on the gas purchase contracts with the producers which 
were formerly available to it, and on this record, if the 
Rayne Field gas is to be made available to Texas Eastern’s 
system, it will be on the basis of the lease acquisition agree- 
ments which underlie the modified project. As discussed 
hereinabove, there is a market demand for the gas Texas 
Eastern proposes to sell herein. The sales by Texas East- 
ern to its eleven distributing company customers will be 
made under long-term service agreements and firm rate 
schedules. Indeed, in the reopened hearing, the three cus- 
tomer companies which opposed the original gas purchase 
contracts did not renew their opposition in the face of Texas 
Eastern’s revised proposal involving purchase of the Rayne 
Field leases. It would be contrary to the public interest 
to deny the means for meeting this consumer demand with- 
out strong and compelling reasons—reasons which, in our 
judgment, are lacking in this case. 

Further from the point of view of price, Texas Eastern 
adduced evidence to show that its unit cost of producing 
the Rayne Field gas will be less than the initial price for 
gas of 22.6 cents per Mcf under the original sales contracts 
with the producers. Texas Hastern’s cost of producing 
the gas attributable to the working interests in the leases 
to be purchased from Continental, et al., exclusive of return 
and related taxes, would be 
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approximately 17.15 cents per Mcf, according to this evi- 
dence. At an assumed 634 percent rate of return plus 
related taxes,® the average cost to Texas Bastern of such 


8 The company’s computations were based on this figure and our 
use of it here is not to be interpreted as approval of this rate of 
return or claimed taxes for rate-making purposes. If the figure 
were reduced, the cost for this gas would be reduced also. 
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gas would be 19.45 cents per Mcf. Further, employing 
Texas Hastern’s estimate of 22.6 cents per Mef as the 
maximum amount it would have to pay for royalty and 
minority interest gas, Texas Eastern’s average cost of 
producing the Rayne Field gas would be 20.59 cents per 
Mef, which is 2.01 cents per Mef less than the initial price 
the producers originally proposed. 

It is unsound to unqualifiedly characterize this 2.01 cents 
differential as a “‘saving”’ to Texas Eastern over the price 
for the gas under the original gas purchase contracts with 
the producers, since there is no basis for assuming that we 
would have certificated the producer sales at the initial 
price previously proposed. There is no question, however, 
but that, as stated above, the gas produced from the Rayne 
Field leases will be available at a cost of at least 2.01 cents 
per Mef less than the initial price under the producer con- 
tracts; and the difference will be even more favorable to 
Texas Hastern if, as is reasonable to assume, the reserves 
are greater than presently anticipated. 

Furthermore, the price Texas Eastern will pay for the 
Rayne Field leases is fixed for all production from this field, 
and is not subject to the annual price escalations and 
indeterminate price increases provided for in the gas pur- 
chase contracts. The contracts provided for a fixed price 
escalation of 4 mills per Mef on November 1 of each year 
resulting in a terminal contract price of 31.5 cents per Mef 
and an average price of 26.6 cents per Mcf. The contract 
also prescribed price redeterminations at the end of each 
five-year contract period.® 

The public will otherwise benefit from Texas Eastern’s 
acquiring these leases instead of purchasing the gas under 
the producer sales contracts. For example, Texas Eastern 
will acquire control over the rate of production, and the 
minimum take or pay for provisions of the gas purchase 


® Here too, it cannot be unqualifiedly assumed that we would 
have allowed such increased rates to become effective. 
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contracts will be eliminated, thereby increasing the flexibil- 
ity of the company’s overall pipeline operations. Further, 
since the purchase of the leases is not a contract to purchase 
gas, the price paid for the leases cannot have a disruptive 
effect on area prices by triggering favored nation or price 
redetermination clauses in Texas Eastern’s or any other 
pipeline company’s contracts. Other benefits also exist. 
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We find no objections to Texas Eastern’s acquisition 
of the Rayne Field leases of such materiality as to offset the 
public benefits thereof and justify denial of Texas Eastern’s 
project in this proceeding. Needless to say, a large number 
of natural-gas companies rely to a considerable extent for 
their supplies of gas on company-owned reserves, and the 
manner in which Texas Eastern’s arrangements for the 
purchase of the leases were consummated is not unique in 
the gas and oil business, Texas Eastern’s primary reason 
for handling the arrangement through an intermediary cor- 
poration, Louisiana Gas Corporation, was so it would not 
have any liability for the amount of the notes on its books. 
There was no evidence or implication that the negotiations 
leading to the lease purchase and sale agreements were 
anything but arm’s-length and we find that they were 
arrived at on the basis of arm’s-length bargaining. Weigh- 
ing together all the elements of the public convenience and 
necessity, we find that the facts of this case justify the issu- 
ance of a certificate authorizing the modified project pro- 
posed herein by Texas Eastern, and that the objections of 
the New York Commission should be denied. 


Economic feasibility—Texas Eastern supported the 
feasibility of its project at the initial hearing by evidence 
showing estimated rates of return to the company for the 
first three years of service after the proposed facilities are 
constructed, assuming that the facilities would be in opera- 
tion on September 1, 1958. Although Texas Eastern’s 
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computations show rates of return of 4.91 percent, 4.85 
percent, and 4.56 percent for the years 1959, 1960 and 1961, 
respectively, on a systemwide basis, these rates of return 
relate not solely to the facilities proposed in the subject 
dockets but rather to the entire system, including the addi- 
tions proposed herein. The $49,088,000 investment in pipe- 
line facilities proposed herein are a relatively small part of 
Texas Eastern’s plant investment of $740,106,000 at the 
end of 1958, and would not of themselves cause a dispropor- 
tionate reduction in the overall system rate of return. Texas 
Eastern also adduced evidence indicating that if the pro- 
posed rates in its rate increase application, Docket No. 
G-12706, were applied to the entire system sales, including 
those proposed herein the resulting rates of return would 
be 6.43 percent, 6.41 percent and 6.13 percent for the years 
1959, 1960 and 1961. On the evidence of record, we conclude 
that the modified project is economically feasible, although 
this conclusion is not to be interpreted as approval of the 
rates proposed by Texas Eastern in Docket No. G-12706. 
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Other matters.—In the light of the foregoing, all por- 
tions of the presiding examiner’s decision issued April 15, 
1958, relating to the certificate applications of Continental, 
Marr, Sun and General Crude, except for the findings 
respecting gas supply, are moot and should not be adopted 
by the Commission; otherwise the said decision of the 
examiner as herein modified should be adopted by the Com- 
mission. Likewise, the exceptions, appeals, motions and 
requests herein, relating to the aforesaid portions of the 
examiner’s decision and to the said certificate applications, 
are also moot and all such should be dismissed. For the 
reasons hereinabove stated, we shall deny the request of 
the New York Public Service Commission that these pro- 
ceedings be remanded to the examiner for further evidence. 

Continental filed a notice of withdrawal of its applica- 
tion for a certificate, conditioned upon the Commission’s 
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granting a certificate to Texas Eastern as applied for in 
Texas Eastern’s amended and supplemented application. 
The notice recited that Continental had executed and deliv- 
ered a contract of sale to Texas Eastern wherein Con- 
tinental agreed to assign its leasehold rights in the leases 
in the Rayne Field formerly dedicated to the gas purchase 
contract subject to the receipt by Texas Eastern of a cer- 
tificate which would nullify the gas purchase contract. In 
view of the certification herein of Texas Eastern’s modified 
project, Continental should be permitted to withdraw its 
certificate application in Docket No. G-12432. 


Tur CoMMISSION FURTHER FINDS: 


(1) Texas Eastern Transmission Corporation is a Dela- 
ware corporation having its principal place of business in 
Shreveport, Louisiana, and is a ‘‘natural-gas company”’ 
within the meaning of the Natural Gas Act. 


(2) The modified facilities proposed to be constructed 
and operated by Texas Hastern, as described herein- 
above, in the record in this case, and in the company’s 


applications, as amended, are to be used in the transporta- 
tion and sale of natural gas in interstate commerce for 
resale, subject to the jurisdiction of the Commission; and 
the construction and operation thereof, and the sales of gas 
proposed by Texas Eastern by means thereof, are subject 
to subsections (c) and (e) of Section 7 of the Natural Gas 
Act. 


(3) Comformable to the authorizations granted herein, 
Texas Eastern is able and willing properly to do the acts 
and perform the service referred to in paragraph (2) above, 
and to conform to the provisions of the Natural Gas Act, 
and the requirements, rules and regulations of the Com- 
mission thereunder. 
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(4) The construction and operation by Texas Eastern 
of the facilities and the rendition of the sales referred to 
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in paragraph (2) above is required by the public conven- 
lence and necessity, and a certificate of public convenience 
and necessity therefor should be issued as hereinafter 
ordered and conditioned. 


(5) The public convenience and necessity require that 
the general terms and conditions set forth in, paragraphs 
(a), (b), (¢)(3), (c)(4) and (e) of Section 157.20 of the 
Commission’s regulations under the Natural Gas Act 
should attach to the certificate hereinafter issued to Texas 
Eastern and to the exercise of the rights granted there- 
under, and that the time within which construction of the 
facilities authorized by this order shall be completed should 
be fixed at six months from the date of issuance of this 
opinion. 

(6) The presiding examiner’s initial decision issued 
herein on April 15, 1958, as hereinabove modified, should 
be adopted by the Commission. All arguments, objections 
and exceptions not hereinabove discussed have been con- 
sidered but are without substantial support in fact or rea- 
sonable basis in law and should be denied. 


Tur CoMMISSION ORDERS: 


(A) A certificate of public convenience and necessity is 
hereby issued authorizing Texas Eastern Transmission Cor- 
poration to construct and operate the facilities proposed in 
the applications filed in Docket Nos. G-12446 and G-12447 
herein, as amended and modified; and to sell and deliver to 
existing customers the additional volumes of gas proposed 
in these proceedings in the maximum amount of 101,660 
Mcef per day (14.73 psia), as follows: 


Customer 
Algonquin Gas Transmission Company. 
The Columbia Gas System Companies 
The Consolidated Natural Gas os 
Equitable Gas Company ... — 
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New Jersey Natural Gas Company...............- 
United Natural Gas Company............ 
Elizabethtown Consolidated Gas Company 
Illinois Electric & Gas Company............-..----- 
Village of Norris City, Illinois....... 

City of Somerset, Kentucky. 

Tennessee Gas Company 


(B) Permission is hereby granted to Continental Oil 
Company to withdraw its certificate application in Docket 
No. G-12432. 
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(C) The general terms and conditions set forth in para- 
graphs (a), (b), (c)(3), (¢)(4), and (e) of Section 157.20 
of the Commission’s Regulations under the Natural Gas Act 
shall attach to the issuance of the certificate granted herein 
and to the exercise of the rights granted thereunder. 


(D) The time within which the facilities hereby author- 
ized shall be constructed and placed in actual operation is 
fixed at six months from the date of issuance of this opinion. 


(E) The presiding examiner’s initial decision issued 
herein on April 15, 1958, is hereby modified as hereinabove 
set forth, and as so modified is adopted by the Commission, 
to constitute with this opinion the Commission’s decision 
in these proceedings. Except to the extent hereinabove 
granted, the exceptions to that decision and the other 
requests still before us in these proceedings are hereby 
denied; and the matters and issues hereinabove found to 
be moot are hereby dismissed. 


By the Commission. 


J H Gurems, 
Joserx H. Guremez, 
Secretary. 
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Application for Rehearing of Opinion 322, Docket No. 
G-12446, et al., Filed July 23, 1959, The Public Ser- 
vice Commission of the State of New York. 


BEFORE THE 
FEDERAL POWER COMMISSION 


In ree Martrers 
of 


Texas Eastern TRaNSMIssiIoN CORPORATION 

Texas Eastern Transmission CoRPoRaTIon 
(formerly Texas Eastern PenN-JERSEY 
TRANSMISSION CORPORATION) 

ContrnentaL Or, Company 


APPLICATION FOR REHEARING OF OPINION 322. 


On June 22, 1959, the Supreme Court of the United 
States held that purchases of natural gas by Tennessee 
Gas Transmission Company at initial prices of 22.4¢ per 
Mef were out of line and, not having been justified by 
demonstration of producer need, were, accordingly, not in 
the public interest and unlawful. Inter alia, the Court 
observed that the availability of Section 5 proceedings to 
establish the proper price level ultimately, afforded no 
substitute for the requisite instant producer demonstration 
of the propriety of his initial price—but did provide the 
means of perpetually keeping proper initial certifications 
in line price-wise.* 


© Atlantic Refining Co., et al. v. Pub. Serv. Comm. of New York, 
et al., 27 Law Week 4460 (June 22, 1959). 
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On June 23, this Commission unconditionally certi- 
ficated a project which, in its practical effect on Texas 
Eastern 
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and ultimate consumers served through its facilities, is 
precisely the same as though that company had purchased 
gas at a totally unjustified 22.9¢ per Mef price,* coupled 
with a perpetual guarantee against any future Section 5 
adjustment! The explanation for the incorrect decision 
in this proceeding may lie solely in the fact that at the 
time Opinion 322 was written the Commission had not 
had the benefit of guidance of the Supreme Court’s decision. 

In any event, the certification is erroneous, improper 
and unlawful and must be rescinded. 


ARGUMENT 
I. 


Opinion 322 coRRECTLY HOLDS A PIPELINE PROJECT DEPEND- 
ING ON INDIRECT GAS PUBCHASES SUBJECT TO THE SAME 
STANDARDS OF PUBLIC CONVENIENCE AND NECESSITY AS ONE 
RELYING ON COMPARABLE DIRECT PURCHASES. 


The Commission does not appear to have been led 
astray by the fact that the project before it involves a 
transfer of gas through acquisition of leases rather than 
through the more customary device of direct gas sale and 
purchase. Opinion 322 makes it perfectly clear that the 
determination of public convenience and necessity in 
respect of such a project is essentially no different from 
the same determination in respect of a project depending 
on ordinary gas purchases. 


* 20.59¢ per Mcf ‘‘base”’ cost of acquisition and production plus 
2.3¢ per Mef tax liability, rounded to 22.9¢ per Mef. 
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For example, although the Commission correctly 
observes that ‘‘Texas Eastern has not filed an application 
for a certificate authorizing the acquisition of the Rayne 
Field leases and we have no authority to issue such a cer- 
tificate’’ (pp. 5-6), Opinion 322 quickly removes any incor- 
rect inferences that might be drawn from this observation. 
It clearly states that the ‘‘basic question’’ for the Com- 
mission’s decision in this proceeding ‘‘is whether Texas 
Eastern’s project... including reliance on Texas Eastern’s 
acquisition of the Rayne Field leases ... is required by 
public convenience and necessity and otherwise meets the 
requirements of Section 7(e) of the Act’’ (p. 1, emphasis 
supplied). Obviously the answer to that question can be 
no different whether Texas Eastern’s project includes 
reliance on its acquisition of Rayne Field gas through 
leases, comparable direct sales or any other means. Indeed, 
the statement of the question itself puts to rest any assump- 
tion that the Commission’s lack of authority over gas lease 
acquisitions as such, would prevent its summary rejection 
of a Texas Eastern project relying on acquisition of the 
Rayne Field leases at say $281,065,000 rather than at the 
present proposed figure of $181,065,000. 

We approve the Commission’s approach to the problem 
of gas transfers through the acquisition of leaseholds. We 
agree that public convenience and necessity is not con- 
cerned with the form of gas transfers but only with whether 
the project, as tendered, is in the public interest. A project 
which 
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would not be in the public interest if the result of a direct 
gas purchase, can be no more so if the product of some other 
arrangement. 
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If. 


Even unpbzE Pre-Catco STanDAEDS COMPARISON OF A PEO- 
POSED PROJECT WITH SOME OTHER UNCEBTIFICATED PROJECT IS 
IRREVELANT TO THE DETERMINATION OF PUBLIC CONVENIENCE 
AND NECESSITY. 


However, although the issue is no longer important, we 
do feel compelled to put on record our objection to one 
aspect of the Commission’s decision—its reliance, in con- 
sidering public convenience and necessity, upon the fact that 
the present proposal represents an improvement, in terms 
of cost to Texas Eastern and other features, over the super- 
seded proposals tendered for its authorization in 1957 
(pp. 8-10). 

The practice of justifying a proposed price by showing 
it is lower than some other price which might have been 
asked or formerly was asked, but which itself has never 
been shown to be required by public convenience and neces- 
sity, is so thoroughly inimical to the public interest as to be 
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forbidden by the Natural Gas Act.*° We can imagine no 
more efficient deterrent to responsible initial pricing prac- 


*¥or reasons that are obvious, the Commission has expressly 
and repeatedly disavowed any intimation that it is here finding, or 
would or could have found, the 1957 proposals to be required by 
public convenience and necessity : 

“Tt is unsound to unqualifiedly characterize this 2.01 
cents differential as a ‘saving’ to Texas Eastern over the 
price for the gas under the original gas purchase contracts 
with the producers, since there ts no basis for assuming that 
we would have certificated the producer sales at the «initial 
price previously proposed”’ (p. 9; emphasis supplied). 

*‘Here too, it cannot be ‘unqualifiedly assumed that we 
ar nee lowed such increased rates to become effective’’ 

p. 9, : 


238 


(3731) 


tices by natural gas companies than encouraging belief that 
the key to unconditional certification lies in demanding 
prices even more exorbitant than those for which authoriza- 
tion is ultimately sought. 

Moreover, although we can understand the Commis- 
sion’s enthusiasm for any reduction in price achieved 
through the operation of ‘‘arm’s-length negotiation,’’ we 
fear it may have overlooked the fact that ultimate con- 
sumers have been made to pay very dearly for the reduction 
achieved here—by sacrifice of future adjustment of the 
producers’ prices through Section 5 proceedings. This 
significant offset to Texas Eastern’s ‘‘savings’’ has not 
even been considered worthy of mention in Opinion 322. 
Yet Section 5 proceedings, for all their inefficiencies and 
delays are consumers’ sole assurance of ultimately 
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obtaining just and reasonable producer charges. That 
assurance may not be lightly traded away without good 
and sufficient consideration. 


IIl. 


Trxas EaSTERN’S PROPOSED PROJECT MAY NOT BE CERTIFI- 
CATED BECAUSE A COMPARABLE DIRECT GAS PURCHASE COULD NOT 
BE AUTHORIZED ON THE INSTANT RECORD. 


As the Commission itself has tacitly acknowledged the 
“‘basic question’’ posed by Opinion 322 (ie., whether Texas 
Eastern’s project, including reliance on its acquisition of 
the Rayne Field leases, is required by public convenience 
and necessity) can be answered no differently than if Texas 
Eastern’s project relied on some other form of gas acquisi- 
tion at the same price and on comparable terms. Therefore, 
the answer to that question is now entirely dependent on 
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whether a comparable direct gas purchase by Texas Hast- 
ern at a cost of 22.9¢ per Mef could be unconditionally 
certificated on this record under the principles established 
by the Supreme Court’s CATCO decision. Manifestly, it 
could not. 

The present cost to Texas Eastern of acquiring and 
producing the Rayne Field gas (22.9¢ per Mcf) is even 
higher than the 22.4¢ found unlawful for purchases by 
Tennessee. It is nearly 65% higher than the maximum 
purchase price presently being paid by Texas Eastern in 
Louisiana. It is not merely subject to delay in adjustment 
to a just and reasonable level; 
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it is completely immune to such adjustment. 

The record provides an adequate explanation for a 
portion of that cost—the portion to be incurred by Texas 
Eastern as an incident to its own production of the gas. 


It provides no explanation whatever for the bulk of the 
cost—i.e., the amount to be received by the producers— 
except as the product of arm’s-length negotiation. We do 
not question the presence of unique technical advantages 
to Texas Eastern under the present transaction. However, 
the relation of those advantages to the $181,065,000 price 
to be paid by Texas Eastern to the producers has not been 
established by the evidence—except, again, as the product 
of arm’s-length negotiation. Such evidence, we respectfully 
submit, is no longer a satisfactory explanation for a price 
of this magnitude even if subject to Section 5 revision. 
It is grossly inadequate when that protection has been 
forfeited. 

If indirect natural gas purchases (through pipeline 
acquisitions of leases) could be made on records which 
would be inadequate to support comparable direct pur- 
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chases at the same price, the Supreme Court’s CATCO 
decision would become a dead letter before the ink had had 
a chance to dry on its pages. We are certain that result 
will not be permitted to come about. Decisions of the 
Supreme Court may not be taken so lightly or circumvented 
so easily. The Commission has now had an opportunity, 
lacking on June 23, to give the Supreme Court’s decision 
the thoughtful examination and attention it requires. It 
remains only for the Commission to apply the Court’s 
reasoning and principles to the instant proceeding. 
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ConcLusion 


The record in this proceeding is utterly devoid of proof 
that Texas Eastern’s project, depending on acquisition 
of the Rayne Field leases at $181,065,000 and resulting in 
a cost of production to it of 22.9¢ per Mef, is required by 


the present or future public convenience and necessity. 
The only evidence in support of the $181,065,000 payment 
is testimony as to its arm’s-length negotiation. Inasmuch 
as that evidence would be inadequate to sustain uncondi- 
tional certification of a comparable direct sale and pur- 
chase by Texas Eastern at 22.9¢ per Mef, it is equally 
inadequate to sustain unconditional certification of a 
project which would subject the purchaser to an identical 
burden. 

In our initial brief filed herein on April 17, 1959, we 
requested the Commission to remand the proceeding to the 
Presiding Examiner to ascertain the price, for the acqu- 
sition of the Rayne Field leaseholds, which would war- 
rant the determination that public convenience and 
necessity requires authorization of Texas Eastern’s proj- 
ect. In Opinion 322 the Commission rejected that request 
on the ground that ‘‘the record in this case amply supports 
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the conclusion that the elements of public convenience 
and necessity are satisfied by Texas Hastern’s project”’ 
without such a determination (p. 5). Presently applicable 
considerations, however, show that the record does not 
support the Commission’s conclusion, amply or at all. 
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We have earnestly endeavored to evolve some alter- 
native lawful disposition for this proceeding. Were it 
possible to assign a monetary value to loss of consumers’ 
rights to just and reasonable producer charges, we would 
request the Commission to locate an appropriate initial 
per Mef price for a comparable direct sale of Rayne Field 
gas (using Commissioner Connole’s ‘‘dominant prevailing 
price method’’ but excluding consideration of the CATCO 
sales and others subsequent to their execution at equal or 
higher prices) and translate that price into a lump sum, 
then deduct from that figure the costs which will be incurred 
by Texas Eastern as a result of its own production of the 
gas and an additional amount to compensate consumers for 
loss of Section 5 protection and, on that basis, to determine 
an appropriate payment for Texas Eastern’s acquisition 
of the Rayne Field leases. While the mechanics of finding 
an appropriate initial price would not present a difficult 
problem and the cost to Texas Eastern of producing the 
gas itself could be derived from this record, we are, unfor- 
tunately, unable even to undertake an estimate of the value 
of the consumers’ sacrifice of their rights to just and rea- 
sonable producer charges—and doubt that the Commission 
is either. 
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Therefore, we are compelled to repeat our original 
request and ask the Commission to reconsider its denial in 
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the light of the present status of the law. 


Respectfully submitted, 
Dated: July 22, 1959 


Pusuic Szgevice CoMMISSION OF 
THE Srare or New YorE, 


By /s/ Kexr H. Brown, 
Kent H. Browx, 

Counsel, 

55 Elk Street, 

Albany 1, New York. 


Bazsaza M. SucHow, 
Of Counsel. 


State or New York 
County or New York 


Barsara M. Sucuow, being duly sworn, deposes and 
says she is Assistant Counsel to the Public Service Com- 
mission of the State of New York; that she has prepared 
and is authorized to execute and file the foregoing docu- 
ment; that she knows the contents thereof; and that all 
statements and matters set forth therein are true and cor- 
rect to the best of her knowledge, information and belief. 


/s/ Bazsaza M. Sucnow, 


Bazsara M. Sucnow. - 
Subscribed and sworn to 
before me this 22nd day 
of July, 1959. 


Margaret W. RaIcHERT 
Notary Public, State of New York 
No. 41-3197400 - Queens Co. 
Term Expires March 30, 1961 
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Order Denying Application for Rehearing, Docket No. 
G-12446, ef al., Issued August 21, 1959. 


Unrrep States or AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. KuyxenpatL, Chair- 
man; Wituum R. Cornoze, and Jounn B. Hussey. 


Ix tae Marrers 


of 


Texas BasterN Transmission CoRPoRATION 

Texas Eastern Transmission Corporation 
(formerly Texas Eastern Penn-Jersey 
Transmission Corporation) 

Continental Om Company 


Orper Denyine APPLicaTion For REHEARING 
(Issued August 21, 1959) 


On July 23, 1959, the Public Service Commission of the 
State of New York (New York Commission) filed an appli- 
cation for rehearing of the Commission’s Opinion No. 322 
and accompanying order issued June 23, 1959, granting a 
certificate of public convenience and necessity to Texas 
Eastern Transmission Corporation (Texas Eastern) under 
subsections (c) and (e) of Section 7 of the Natural Gas 
Act (Act) authorizing the construction and operation of 
eertain facilities and the rendition of sales of natural gas 
to existing customers as set forth in that opinion. 

We have considered the assignments of error and 
grounds for rehearing set forth in the New York Commis- 
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sion’s application for rehearing, and have reconsidered our 
Opinion No. 322 and accompanying order in view of the 
Supreme Court’s Catco decision (Atlantic Refining Co. v. 
Public Service Commission of New York, 79 Sup. Ct. 1246, 
June 22, 1959), and the decision of the Court of Appeals 
for the Third Circuit in the Transco case (United Gas 
Improvement Co. v. F. P. C., Nos. 12797 and 12805, F. 
2d =, August 4, 1959), and we can find no reason for grant- 
ing rehearing or disturbing the original opinion and order. 


Tae Commission Fixps: 


The assignments of error and grounds for rehearing set 
forth in the above-described application for rehearing filed 
herein by the New York Commission present no facts or 
principles of law which were not considered by the Com- 
mission when it issued its Opinion No. 322 and accompany- 
ing order on June 19, 1959, or which having now been 
considered warrant any change or modification of the said 
opinion and order. 
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Tse Commission Onpexs: 


The application for rehearing filed by the Public Service 
Commission of the State of New York on July 23, 1959, in 
the above-entitled proceeding, is hereby denied. 


By the Commission. Commissioner Connole dissenting, 
filed a separate statement. 


Micuazt J. Farrerz, 
Micuazy, J. Farrerz, 


Acting Secretary. 
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Ix roe Marrers 


of Docket No. G-12446 


et al. 
Texas Eastern Transmission Corpo- 
RaTIon et al. 


(Issued August 21, 1959) 
Connotze, Commissioner, dissenting: 


Opinion No. 322 in this proceeding approves the acqui- 
sition of natural gas for resale in interstate commerce by 
@ pipeline company under conditions resulting in a cost of 
produced gas of 22.89¢ per Mef. A proposal, such as this, 
“requires a most careful scrutiny and responsible reac- 
tion * * *’’. The Atlantic Refining Co., et al. v. P. S. C. of 
N. Y., 360 U. S. 378, . Clearly, the responsible 
reaction contemplated by the Supreme Court amounts to 
more than an announcement of the conclusion which the 
Commission sets out to determine. 

In this case the need for a responsible reaction has been 
made more abundantly obvious by the mounting resistance 
to increased prices at the consumer end of Texas Eastern’s 
Pipeline and the increasingly inhibiting effect of competi- 
tion from other fuels. This competition, of course, affects 
the marginal sale, the loss of which exerts a tremendous 
leverage on the rates of less price-sensitive sales.* 

Against this background the approval of a cost of pro- 
duction for natural gas at a level as high as 22.89¢ per 


+ Algonquin Gas Transmission Company, for example, has 
recently filed a $4,061,000 or 12% rate increase. This directly 
affects 25 wholesale customers in one of the most price sensitive 
fuel markets in the nation. Algonquin is a wholesale customer of 
Texas Eastern. 
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Mef, including taxes, should only be forthcoming if the 
Commission is certain that such a price level is required 
by the public convenience and necessity or is just and rea- 
sonable within the meaning of Sections 4 or 5 of the Act. 
The reasons advanced in Opinion 322 in support of the 
conclusion that the proposal advanced by Texas Hastern 
is required by the public convenience and necessity are 
intended to explain why so high a cost is justified even 
though it is higher than only the very highest and smallest 
fraction of new contracts made in the area and even though 
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the nature of the transaction permanently removes that 
cost from regulatory review and virtually commits us to 
allowing it as a reasonable operating expense in any rate 
making proceeding. There can be no question that elimi- 
nation of take-or-pay-for clauses, the elimination of price 
escalations or indeterminate price increases and the increas- 
ing flexibility in the pipeline’s operations all are plus 
factors. Indeed, they would be controlling in my judgment 
were it not for the more pervading consideration that no 
matter how it is disguised, the approval of this transaction 
for all practical purposes (if the gas-buying business is 
anything, it is a practical business) will be considered as 
approval of a cost or a price of 22.89¢ 

It is immaterial, it seems to me, that the cost of pro- 
duction might be lower than 22.89¢ ultimately. This for- 
tuitous circumstance would be a consummation devoutly to 
be wished indeed. The important thing, however, is that 
we have approved the transaction on the assumption that 
it could be as high as 22.89¢. While it may be true that 
“the price paid for the leases cannot have a disruptive effect 
on area price by triggering favored-nation or price redeter- 
mination clauses’’, it will have at least an equally disrup- 
tive effect on area prices by putting another solid plank 
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under the floor for gas prices in South Louisiana that is 
growing discouragingly firmer with each decision involv- 
ing prices in that area. In other words, this transaction 
will just as certainly operate to fix the cost of purchased 
gas in South Louisiana for initial contracts as it would if 
the original proposal made by the producers and Texas 
Eastern were approved. Perhaps the rate level is not 
identical but the effect of the Commission’s approval of this 
rate level is the same. After all, the approval of the cost 
of produced gas at 22.89¢ does not differ materially from 
the approval of a cost of purchased gas at 22.89¢. 

Tf there is any doubt of this conclusion, consider the 
context in which the application was made. 

We are asked specifically to approve not only the con- 
struction and the operation of the facilities required and 
the sales proposed, but, indeed, the cost of acquiring the 
reserves as well. The care and attention given to the 
amount of moneys that will change hands in this transac- 
tion, the resultant estimated cost of produced gas, and 
indeed, the approval of the capitalization of so much of 
the cost price as would be capitalized can be interpreted 
logically only as the approval of a proposed transaction 
contemplating a cost of purchased gas of 22.89¢. 
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Applying to this transaction, then, the principles which 
the Supreme Court has so plainly directed us to apply 
and looking at the record for evidence whether the price 
is required by the public convenience and necessity, I am 
unable to conclude that this transaction, desirable though 
it may be in some particulars, can be said to be required 
by the public convenience and necessity under the terms 
and under the conditions on which it is proposed to us. 
It must be remembered that even in circumstances where 
the Commission has issued certificates of public conven- 
jence and necessity authorizing the sales of gas at a price 
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as high or higher than approved here, we still have some 
handle on the matter through the operation of Section 5 
of the Act. Even this small consolation is absent in this 
case. It would be far more desirable, in my judgment, 
for the applicants here to submit their proposal on the 
same basis as other applicants than to attempt to cir- 
cumvent regulation and then to ask for specific Commission 
approval of the result. Indeed, it would be better for the 
Commission to say nothing at all about prices and approve 
only the construction, operation and gale and to leave the 
question of price for determination after the principles 
of pricing have become firm. 

The simple truth is that by the device of this sale, 
producers have succeeded in obtaining the same cash com- 
pensation in the long run as they would have obtained 
under the original transaction, Texas Eastern has com- 
mitted itself to a probable cost of 22.89¢ per Mcf and we 
have specifically approved the whole thing—permanently 
—with no possibility that the Commission will ever be 
able to review it. I do not believe it is in the public inter- 
est to permit the uncomfortable thrust of alleged insati- 
able demand to goad us into approving any such permanent 
circumvention of the Natural Gas Act. Under these con- 
ditions, I can see no obstacle to any pipeline or any group 
of producers entering into such a transaction. Then, as 
here, all the advantages will be trotted before us in justi- 
fication of the transaction. But then, just as certainly 
as here, we would be abdicating our responsibility to 
approve the proposal unless we knew whether the result- 
ant cost is within the bounds either of reasonableness 
(since it would be a permanent cost) or at least of public 
convenience and necessity. I do not believe we ought to 
do anything that would make possible such a circumven- 
tion of our rate making responsibilities under the Act. 

For these reasons, I am unable to agree with this order 
which denies reconsideration of the earlier Opinion 322. 


Wuium R. Coxxorz, Commissioner. 
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SUPPLEMENTAL JOINT APPENDIX. 


IN THE 


Gnited States Court of Appeals 


For tHe Disrricr or Cotumsra Crecorr. 


No. 15412 


PUBLIC SERVICE COMMISSION OF THE 
STATE OF NEW YORK, 
Petitioner, 
Vv. 


FEDERAL POWER COMMISSION, 
Respondent, 


TEXAS EASTERN TRANSMISSION CORPORATION, 
Intervenor-Respondent. 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
FEDERAL POWER COMMISSION. 


RECEIVED 


SEP 12 1960 


CLERK OF THE UNITED 
STATES COURT OF APPEALS 


oie paw 346 Pandick Press, Inc.. 22 Thames Sz., New York 6, N. ¥.. U.S.A. 


Petition of Public Service Commission of the State of 
New York for Review of an Order of the 
Federal Power Commission. 


IN THE 


Anited States Court of Appeals 


For rae Disreicr or Cotumprm Crecorr. 


No. 15412. 


Pustro Service Commission or THE Stare or New York, 
Petitioner, 
v 


Ferprran Powrer Commission, 
Respondent. 


PETITION FOR REVIEW OF AN ORDER OF THE 
FEDERAL POWER COMMISSION. 


To roe HonorasLe THE JUDGES OF THE Unirep Stares Covrr 
or APPEaIs FOR THE Disrricr or Cotumsi Crecorr: 


The petition of the Public Service Commission of the 
State of New York (‘‘petitioner’’), being a petition for 
review, under Section 19(b) of the Natural Gas Act, 15 
U. S. C. A. §717r(b), of an order of the Federal Power 
Commission (‘‘respondent’’) dated June 23, 1959 (FPC 
Opinion and Order No. 322), issued in respondent’s consoli- 
dated proceeding entitled ‘‘In the Matters of Texas Eastern 
Transmission Corporation, et al., Docket Nos. G-12446, 
et al.), respectfully shows: 


I. 
Parties. 


Petitioner is a Commission created and existing under 
the laws of the State of New York and is composed of James 
A. Lundy, Chairman, Francis T. Mylott, Richard H. Balch, 
Aaron L. Jacoby and Ralph A. Lehr, Commissioners, who 
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are the duly appointed, qualified and acting members of said 
Commission. Said Commission and the members thereof 
perform their official duties and have their principal offices 
at 55 Elk Street, in the City of Albany, State of New York. 
Petitioner is directed and authorized by Article 4 of New 
York Public Service Law to exercise general regulatory 
supervision of gas corporations in the State of New York, 
including rates and charges of said companies. 

Respondent, the Federal Power Commission, is a Com- 
mission created and existing under the laws of the United 
States and is composed of Jerome K. Kuykendall, Chair- 
man, Frederick Stueck, William BR. Connole, Arthur Kline, 
and John B. Hussey, Commissioners, who are duly 
appointed, qualified and acting members of said Commis- 
sion. Said Commission and the members thereof are 
charged with the responsibility of administering the Nat- 
ural Gas Act and perform all of their functions and official 
duties and have their principal offices at 441 G Street, N. W., 
in the City of Washington, District of Columbia. 


II. 
Jurisdiction and Venue. 


By virtue of a Notice of Intervention filed on September 
11, 1957, petitioner became an intervenor in consolidated 
proceedings under Section 7 of the Natural Gas Act before 
respondent Federal Power Commission, entitled collec- 
tively ‘‘In the Matters of Texas Eastern Transmission Cor- 
poration, et al., Docket Nos. G-12446, et al.’”* 


* As originally consolidated, the constituent proceedings were 
Texas Eastern Transmission Corporation, Docket No. G-12446 ; 
Tezas Eastern Penn-Jersey Transmission Corporation, Docket No. 
G-12447; Continental O Company, Docket No. G-12432; M. H. 
Marr, Docket No. G-12885; Sun Oil Company, Docket No. G-12913; 
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General Crude Oi Company, Docket No. G-12931. 

Thereafter, the last three of the above-noted dockets were with- 
drawn and dropped from the consolidated proceedings and the title 
of Docket No. G-12447 was changed to Texas Eastern Transmission 
Corporation (formerly Texas Eastern Penn-Jersey Transmission 
Corporation). 
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By an Opinion and Order (No. 322) dated June 23, 1959, 
respondent unconditionally approved (a) a multi-million 
dollar pipeline expansion program by Texas Eastern Trans- 
mission Corporation, designed to enable it to transport addi- 
tional quantities of natural gas from southern Louisiana 
to the northeastern markets for resale, and (b) expendi- 
tures by that pipeline company of some $181,065,000 plus 
the costs of production, or the computed equivalent of 22.89¢ 
per Mef, for the acquisition of the additional quantity of gas 
to be so transmitted. 

By an order dated August 21, 1959, respondent denied 
petitioner’s application for rehearing and reconsideration 
of Opinion and Order No. 322. 

By reason of the excessiveness of the gas acquisition 
costs which were thus irretrievably embedded in Texas 
Eastern’s cost of service (which the gas consumers peti- 
tioner represents must bear in full), petitioner is aggrieved 
by each of the aforementioned orders. 

Jurisdiction and venue for purposes of review of 
respondent’s order of June 23, 1959 is established in this 
Court by the provisions of Section 19(b) of the Natural 
Gas Act, 15 U.S. C. A. § 717r(b). 


Hil. 


Nature of Proceedings as to Which Review Is Sought. 


This petition presents to the Court for review an opinion 
and order (No. 322) issued by respondent Federal Power 
Commission on June 23, 1959. A true copy thereof, entitled 
“‘Oprnion axp Oxper Issurxe Certiricate or Pusuic Con- 
VENIENCE AND Necesstry anp Mopiryinc anp ApopTING 
Inrriat Decision or Presmrye Examrver’’ is annexed hereto 
as Exhibit B. 

The proceeding arose under the certification provisions 
of Section 7(c) and (e) of the Natural Gas Act, 15 U.S. 0. A. 
§717£(c) and (e). 


(a) The 1957 Applications. 


By applications filed on April 17, July 15, 17 and 22, 
1957 respectively, Continental Oil Company, M. H. Marr, 
Sun Oil Company and General Crude Oil Company (‘‘pro- 
ducer-applicants’’) applied for certificates of public con- 
venience and necessity under Section 7(c) of the Natural’ 
Gas Act, 15 U.S. C. A. §717£(c) for sales of natural gas from 
leases in Rayne Field, Acadia Parish, Louisiana to Texas 
Eastern Transmission Corporation (‘‘Texas Eastern’’) 
pursuant to contracts between each such seller and Texas 
Eastern. 

The producer-applicants are extensively engaged, 
among other things, in the production and sale of natural 
gas from fields in the State of Louisiana and other parts 
of southwestern United States. Texas Hastern is a gas 
transmission company engaged in the transportation and 
sale for resale in interstate commerce of natural gas from 
the southwestern area of the United States to the north- 
eastern states. It is an important supplier of natural gas 
to distribution companies in New York State, through sales 
directly to some and indirectly to others. 

The sales contracts for which approval was sought in 
1957 were substantially identical in all material respects 
except for variations in the quantity of gas committed to 
each sale. In total the proposed sales involved some nine 
hundred billion cubic feet of gas. All of the contracts pro- 
vided for initial prices of 22.6¢ per Mcf plus 1.3¢ per Mef 
for reimbursement of Louisiana taxes, for a total initial 
price of 23.9¢ per Mcf. In addition, they called for auto- 
matic price increases of 4 mills annually, and for complete 
redetermination of price every five years by reference to 
and on the basis of the average of the three highest prices 
paid under other gas purchase contracts in the area on the 
redetermination date. 

By related applications filed on April 22, 1957, Texas 
Eastern Transmission Corporation and Texas Bastern 
Penn-Jersey Transmission Corporation (formerly a wholly 
owned subsidiary of Texas Eastern which merged with its 
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parent during the course of this proceeding) also applied 
for certificates of public convenience and necessity pursuant 
to Section 7(c) of the Natural Gas Act, 15 U. 8. C. A. 
§717f(c) for authority to undertake the construction and 
operation of additional facilities on their pipeline systems. 
The construction proposed in these dockets was dependent 
upon Texas Eastern’s acquisition of the gas supplies which 
were the subject of the producer applications in the related 
dockets. 


(b) The Hearing on the 1957 Applications. 


Pursuant to notices dated August 15 and October 18, 
1957, the applications in the producer and pipeline dockets 
were consolidated and hearing thereon was scheduled to con- 
vene on November 19, 1957. Hearing was held in the con- 
solidated proceeding during November and December, 1957. 
Witnesses produced by the applicants testified that the price 
provisions of the gas sale and purchase contracts had been 
derived through the process of arms-length negotiation. 
Texas Eastern witnesses, further elaborating on this 
process, testified that that company, then purchasing gas in 
other fields in the State of Louisiana at a maximum price 
of approximately 14.8¢ per Mcf, had computed an hypo- 
thetical cost the company might incur in transporting simi- 
lar quantities of gas from an area near the Texas-Mexican 
border to Rayne Field in Louisiana, and used that ‘‘cost’’ 
as the basis for its offer to these Louisiana producer- 
applicants of an initial price of 23.9¢ per Mef. 


(c) The Decision of the Presiding Examiner. 


The intermediate decision of the Presiding Examiner 
on the 1957 applications was issued on April 15, 1958. A 
true copy thereof is annexed hereto as Exhibit A. The 
Examiner rejected petitioner’s argument, made in its brief 
and on oral argument before him, that the record in the 
proceeding could not sustain a finding that public con- 
venience and necessity required the producer sales at the 
proposed initial price. Consequently, he denied petitioner’s 
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request that the issuance of certificates of public convenience 
and necessity to the producer-applicants be conditioned 
upon amendment of the sales contracts to provide for sub- 
stantially lower initial charges. Instead, he recommended 
the issuance of unconditional certificates at the initial 
prices proposed in the producer applications. 

On May 2, 1958 petitioner filed exceptions to this recom- 
mended determination. 


(d) The 1958 Proposal. 


At this juncture further proceedings on the 1957 appli- 
cations, in practical effect, came to an end. Without await- 
ing decision by respondent on the exceptions to the decision 
of the Presiding Examiner, Texas Eastern, by petition dated 
September 8, 1958, requested reopening of the hearing and 
permission to amend its certificate application. By various 
supplements to said petition, the latest dated December 15, 
1958, Texas Eastern advised that its gas purchase con- 
tracts with the producer-applicants had been cancelled. In 
lieu thereof, a lease purchase agreement had been entered 
into between the parties under which Texas Hastern would 
acquire from the four producer-applicants, rather than 
natural gas produced by them in the Rayne Field leases, 
their entire working interests in the leases themselves. 

Under the terms of the agreement Texas Eastern, 
through a specially created subsidiary (Louisiana Gas Cor- 
poration), contracted to make an initial cash payment of 
$12,420,500 and to deliver promissory notes in the total 
principal amount of $121,975,200 to the four producer-appli- 
cants for conveyance of their interests in the Rayne Field 
leases (approximately 79%). In addition, Texas Eastern 
contracted to pay $46,699,300 (an assumed average price 
of 22.6¢ per Mcf) for acquisition of royalty and minority 
interest portions of the leases (approximately 21%). On 
the basis of these payments ‘Texas Eastern estimated that 
the average unit cost of the Rayne Field gas, before addi- 
tion of its own return on the acquired property or taxes 
related to that return, or production and severance taxes 
payable to the State of Louisiana, would be 18.29¢ per Mef. 
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Use of an assumed rate of return of 6.75% plus related 
taxes and inclusion of the Louisiana taxes for which 
Texas Eastern would be responsible under the lease pur- 
chase agreement, raised this estimated average unit cost to 
22.89¢ per Mcf as compared with the initial price of 23.9¢ 
per Mcf Texas Eastern had originally proposed to pay under 
the superseded gas sale and purchase contracts. 

As amended, therefore, Texas Eastern’s 1958 applica- 
tion, except for certain immaterial alterations in facilities, 
sought certificates of public convenience and necessity for 
the same pipeline construction program proposed in its 
original (1957) application. The sole essential difference 
between the original (1957) and amended (1958) proposals 
lay in Texas Eastern’s reliance on a different method of 
gas acquisition to support that construction program. 

Under the original application Texas Eastern had relied 
on the aforementioned gas sale and purchase contracts, for 
which the producer-applicants required and requested cer- 
tificate authority from respondent under Section 7 of the 
Natural Gas Act. Under the later proposal Texas Eastern 
relied on its acquisition of the Rayne Field leases. No cer- 
tificate authority was required by the producer-applicants 
for the transfer of their interests in these leases. Conse- 
quently, upon amendment of Texas Eastern’s application, 
three of the producer-applicants filed notices with respond- 
ent of the withdrawal of their certificate applications and 
were dropped from the instant proceeding. The fourth 
producer-applicant, Continental Oil Company, requested 
(and was granted) dismissal in this proceeding of its appli- 
cation for authorization of the sale of gas to Texas Eastern. 

The alteration in the form-of conveyance of the Rayne 
Field gas from gas sale and purchase to lease sale and pur- 
chase eliminated not only the necessity for producer certifi- 
cation under Section 7 of the Act, but also the possibility of 
subsequent producer rate regulation under Sections 4 and 5. 


(e) The Hearing on the 1958 Applications. 


By order issued February 19, 1959, respondent granted 
Texas Eastern’s petition for reopening of the hearing in 
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these matters. Hearing was held on the 1958 applications, 
as amended, in March 1959. At this hearing witnesses for 
Texas Eastern testified that the price provisions of the 
lease purchase agreements were derived solely through 
the process of arms-length negotiation. 

Upon motion of Texas Eastern, respondent ordered 
omission of the intermediate decision procedure with respect 
to the amended applications. 


(f) The Commission’s Opinion and 
Order No. 322 of June 23, 1959. 


On June 23, 1959, the Opinion and Order complained of 
herein (Exhibit B) were issued. Therein respondent stated 
that it had ‘‘considered all of the circumstances pertaining 
to [Texas Eastern’s] acquisition of the Rayne Field leases 
* * * including * * * the terms and conditions of the 
lease sale and purchase agreements including the price to 
Texas Eastern of the gas thereunder’’ and had concluded, 
upon such consideration, that that company’s amended pro- 
posal ‘‘as it would include and rely on the acquisition of the 
Rayne Field leases, is required by public convenience and 
necessity and otherwise meets the requirements of Section 
7(e) of the Act.’? Respondent also adopted those portions 
of the intermediate decision of the Presiding Examiner 
upon the 1957 applications which remained pertinent to the 
present amended proposals. 

Thereafter, on July 22, 1959, petitioner applied for 
rehearing of Opinion and Order No. 322. A true copy of the 
Application for Rehearing is annexed hereto as Exhibit C. 
This application was denied by an order issued by respond- 
ent on August 21, 1959. A true copy of said order, together 
with the dissenting opinion of Commissioner Connole (who 
had not participated in the decision rendered in Opinion 
and Order No. 322) is annexed hereto as Exhibit D. 


IV. 
Grounds upon which relief is sought. 


Respondent’s June 23, 1959 Opinion and Order No. 322 
are not supported by substantial evidence and are contrary 
to law, arbitrary and capricious in the following respects: 


1. The effect of respondent’s issuance of permanent, 
unconditional certificates of public convenience and neces- 
sity herein, manifestly exceeds mere authorization for the 
pipeline construction program proposed in Texas Eastern’s 
amended certificate application. In Opinion No. 322 
respondent has definitively approved, once and for all time, 
a 22.89¢ per Mef cost of acquiring and producing the Rayne 
Field gas, as a reasonable and proper component of Texas 
Eastern’s operating expense for rate-making purposes. It 
has conferred this approval in spite of the fact that (1) the 
form of gas conveyance employed in this proceeding does 
not merely defer, but permanently bars, future considera- 
tion and possible reduction of this operating expense via 
rate proceedings against the sellers under Sections 4 and 
5 of the Natural Gas Act and that (2) ‘‘arms-length nego- 
tiation’’ between natural gas companies (and nothing else) 
was offered as the sole explanation or justification for the 
major portion ($181,065,000) of this irreducible expense. 

Under these circumstances, the record is clearly inade- 
quate to support respondent’s conclusion that Texas Hast- 
ern’s project, as it would include and rely on the acquisition 
of the Rayne Field leases at a permanent, irreducible cost 
of 22.89¢ per Mcf, is required by public convenience and 
necessity. 


2. Itis respondent’s duty under Section 7 of the Natural 
Gas Act, as clarified for it by the Supreme Court’s decision 
in Atlantic Refining Company v. Pub. Serv. Comm., 360 
U. S. 378, on June 22, 1959 (one day prior to the release 
of Opinion 322), to afford ‘‘most careful scrutiny and 
responsible reaction’’ to producer price proposals which 
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result in pipeline gas acquisition costs in southern Louisi- 
ana of 22.89¢ per Mcf. This duty pertains even where the 
producer price is to remain subject to Commission regu- 
latory jurisdiction and where, consequently, the pipeline 
cost is susceptible to reduction upon future producer rate 
proceedings. A fortiori, it pertains where such is not to be 
the case. And, manifestly, this duty is not discharged 
merely upon Commission ascertainment of the arms-length 
attributes of the price negotiation between the pipeline and 
producer-owner contracting parties. 

Respondent may not, as it has done in this proceeding, 
avail itself of a technical alteration in the form of natural 
gas acquisition to avoid performance of its statutory obli- 
gation with respect to producer price proposals and, at the 
same time, indirectly but effectively confer its permanent 
sanction upon those price proposals as an irreducible charge 
to the consuming public. In so doing here respondent has 
affirmatively contributed its blessing to a device which 
results in the frustration and evasion of both the certificate 
and rate provisions of the Natural Gas Act and contra- 
venes the basic statutory objective of underwriting just 
and reasonable rates by natural gas companies to natural 
gas consumers. 


Vv. 
Relief Prayed. 


Petitioner prays: 


1. That a certified copy hereof be forthwith served 
according to law upon a member of the Federal Power 
Commission and that the Federal Power Commission be 
required in conformity with law to certify and file with 
this Court a transcript of the record in its consolidated 
proceedings entitled ‘‘In the Matters of Texas Eastern 
Transmission Corporation, et al., Docket Nos. G-12446, 
et al.’’ wherein the order complained of was entered. 


2. That said proceedings and the Opinion and Order 
issued therein on June 23, 1959 be reviewed by this Court; 


11 


that said order be set aside, vacated and annulled in its 
entirety and the proceedings be remanded to the respondent 
Federal Power Commission. 


3. That this Court exercise its jurisdiction and grant 
to petitioner such other and further relief in the premises 
as the rights and equities of the cause may require and as 
may seem just and reasonable to this Court. 


Respectfully submitted, 


Postic Szevice Commission oF 
tHe Srate or New Your, 


By s/ James A. Lunpy 
Chairman 
Office and Post Office Address, 
55 Elk Street, 
Albany 1, N. Y. 
Kent H. Brown, 
Counsel. 


Bazpaza M. Sucnow, 
Grorce H. Kenny, 
Assistant Counsel. 


Dated: October 20, 1959. 
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State or New Yorke ae 
County or New York x 


Kent H. Brown, being first duly sworn, deposes and 
says that he is Counsel to the Public Service Commission of 
the State of New York, the petitioner herein; that he is 
conversant with the matters set forth in the foregoing 
petition for review; that he has read the said petition for 
review and that the statements of fact contained therein 
are true and correct. 


Kent H. Brown. 


Sworn to before me this 20th 
day of October, 1959. 


Mazcaret W. RaicHEsr 


Marcarer W. RaicHERT 
Notary Public, State of New York 
No. 41-3197400 Queens County 
Term Expires March 30, 1961 
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Statement of Questions Presented. 


(1) Was there substantia] competent evidence in the 
record in this proceeding to support a determination that 
the applicant’s proposed pipeline expansion program, 
embodying permanent and irreducible natural gas costs 
which are in excess of any price heretofore found just and 
reasonable or heretofore lawfully certificated, was required, 
unconditionally, by the public convenience and necessity? 


(2) Was there any evidence in the record in this pro- 
ceeding that the producer payments to be made, and the 
resulting natural gas costs to be incurred by the certificated 
pipeline applicant, were within the zone of reasonableness 
or required by the public convenience and necessity ? 


(3) Was not such evidence the sine qua non of the 
determination here under review? 


IN THE 


Gnited States Court of Appeals 


For tue Disrricr or Cotumsia Crecurr. 


No. 15412. 


Pusuic Sesvics Commission or THE State or New Yorz, 
Petitioner, 
v. 


Feprran Powrr Commission, 
Respondent, 


Texas Eastern Transmission CoRporation, 
Intervenor-Respondent. 


BRIEF FOR PETITIONER. 
Jurisdictional Statement. 


This is a proceeding to review an opinion and final 
order of the Federal Power Commission (FPC), issued 
in a proceeding instituted under Section 7 of the Natural 
Gas Act. The proceeding originally involved six (consoli- 
dated) applications for certificates of public convenience 
and necessity sought by four natural gas producers and 
two pipeline companies. Subsequently, during the course 
of the proceeding, the four producer applications were 
withdrawn and the two affiliated pipeline applicants were 
merged.? 

1The four producer applications were Continental Oil Company, 
Doc. No. G-12482; M. H. Marr, Doc. No. G- 12885; Sun Oil Company, 
Doc. No. G-12913 and General Crude Oil Company, Doc. No. G-12981. 
The two pipeline applications were Texas Eastern Transmission Cor- 


poration, Doc. No. G-12446 and Texas Eastern Penn-Jersey Transmission 
Corporation, Doc. No. 12447. 


2 For convenience, and to avoid confusion, this brief refers to “Texas 
Eastern” to designate both of the pipeline companies. 
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The proceeding culminated on June 23, 1959 when 
respondent issued a certificate of public convenience and 
necessity to Texas Eastern authorizing, without limitation 
or condition, a pipeline gas acquisition and expansion pro- 
gram the costs of which (though known, considered and 
blessed by FPC) were totally unsupported by evidence of 
public convenience and necessity therein and therefor or 
of the reasonableness thereof. 

This court has jurisdiction to review the opinion and 
order under the provisions of Section 19 (b) of the Natural 
Gas Act, 52 Stat. 831 (1938), as amended, 72 Stat. 941 
(1958), 15 U. S. C. Section 717r (b).° 

The opinion and order under review were issued by 
respondent Commission on June 23, 1959 (R. 3712-24). The 
New York Public Service Commission (PSC), a party below 
and petitioner herein, filed an application for rehearing 
thereof on July 23, 1959 (R. 3726-39). The order denying 
rehearing was issued on August 21, 1959 (R. 3740-44). The 
Petition for Review was filed in this Court on October 20, 
1959. 


Statement of the Case. 


The proceeding below involved, essentially, high price 
proposals for the sale and purchase of natural gas. It was 
fundamentally akin to several other FPC proceedings 
involving the same general subject, recently before this 
and other federal courts on appeal. However, because of 
@ unique, midstream alteration in the form of the proposed 
sale and purchase, this proceeding raises novel and impor- 
tant issues of regulatory law not heretofore directly pre- 
sented in analogous review cases. 

For the sake of clarity and also to conform to the actual 
chronology of events, our ensuing description of the pro- 
ceeding below has been divided into its two constituent 
phases, comprising first the original and then the altered 
versions of the gas transfer plan. Phase I, involving the 


3 Pertinent ee of the Natural Gas Act, 52 Stat. 821 (1938) 
as amended, 15 C. Sections 717-717w (1958), are set out in the 
Appendix, pasa 
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original plan, began on February 1, 1957 and drew to an 
abortive conclusion during the summer of 1958. A short 
time later, after an alteration in this plan, the proceeding 
was revived and entered its second phase. Phase IL cul- 
minated, on June 23, 1959, in the opinion and order here 
under review. 


A. Phase I of the Rayne Field Proceeding. 


1. The Applications for Certificates of 
Public Convenience and Necessity. 


On February 1, 1957, Texas Eastern Transmission 
Corporation (Texas Eastern) executed gas purchase con- 
tracts with four producer-sellers of natural gas in the 
Rayne Field area of Acadia Parish in south-central 
Louisiana. The producer-sellers were, respectively, Con- 
tinental Oil Company (Continental—operator and owner 
of a 56.95% working interest in the Rayne Field leases), 
Sun Oil Company (Sun—27.81% working interest), H. M. 
Marr (Marr—10.43% working interest), and General Crude 
Oil Company (General Crude—4.8% working interest). 

The purchaser, Texas Eastern, was and is a major 
transcontinental gas pipeline company. It is an important 
supplier of gas distribution companies and, through the 
latter, of ultimate gas consumers in New York State. In 
1956, the year preceding execution of the Rayne Field 
contracts, Texas Eastern’s total gas purchases amounted 
to 523,094,088 Mcf. Most of this supply was acquired from 
gasoline plants and from other pipelines. Approximately 
16% (81,969,836 Mcf) was bought in the field. Less than 
a third of Texas Eastern’s field purchases (24,836,555 Mcf) 
were made in Louisiana, principally in Caddo Parish, in 
the northwestern part of the state. Most of its other field 
purchases were made in the State of Texas. In that year 
Texas Eastern’s average cost of field-purchased gas was 
14.08¢ per Mcf in Louisiana‘ and 12.84¢ per Mef in Texas. 
Its maximum authorized field purchase price in the Gulf 


4 Louisiana purchases ordinarily were subject to an additional 1¢ per 
Mcf charge to the buyer for “reimbursement” of state severance taxes 
imposed on the seller. 
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Coast area was 14.04¢ per Mcf. Its average cost of pur- 
chased gas from all sources, including gasoline plants, other 
pipelines and producing fields, was 17.2¢ per Mef (R. 2781- 
86, Item A). 

The Rayne Field contracts, Texas Eastern’s first field 
purchases in southern Louisiana, called for initial prices of 
23.9¢ per Mef.> These prices were higher than any pre- 
viously paid by the buyer or obtained by the producers. 
They were, in fact, the highest prices ever proposed for 
any interstate natural gas sale by any producer to any 
pipeline anywhere in the entire southwest. In this respect, 
the Rayne Field contracts assumed—for a brief time—the 
unique distinction previously enjoyed—for a brief time—by 
the Catco contracts. Only 5 months earlier, the execution 
of the Catco contracts at initial prices of 22.4¢ per Mcf 
had pierced the then existing, typical, 17 to 18¢ southern 
Louisiana initial price plateau to establish a (temporary) 
new producer initial price pinnacle. Having established 
the pinnacle at 22.4¢, the successful negotiator of the Catco 
contracts (Continental—the operator of the Catco leases 
and the first “‘C’”’ in the ‘‘Cateo”? designation) promptly 
proceeded, as principal negotiator of the Rayne Field con- 
tracts, to better its own record and to elevate producer 
initial prices to still another (temporary) new pinnacle 
of 23.9¢. 

On April 22, 1957 Texas Eastern filed an application 
for a certificate of public convenience and necessity for 
authority to install 22 miles of pipeline to attach the Rayne 
Field gas and to construct certain other facilities on its 
main transmission system (R. 2932-44). On the same date 
Continental filed an application for a certificate of public 
convenience and necessity authorizing the proposed Rayne 
Field gas sale to Texas Eastern at 23.9¢ per Mef (R. 2912- 
26). On the same date the FPC issued an order denying cer- 
tificates of public convenience and necessity to Continental 
a “tax Fegebatsement” aa of 56 parte eet et 
bursement” had been limited to 1¢ per Mcf. The Rayne Field innovation, 


shifting to the buyer the additional .3¢ formerly borne the seller, 
subsequently became uniform practice in post-Rayne Fela contracts. 
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and others for the aforementioned Catco sales, because of 
lack of evidence in that proceeding to justify their proposed 
prices of 22.4¢ per Mcf.* Temporarily there was an abrupt 
halt in the filing of the related Rayne Field certificate 
applications. 

Two months later, on June 24, 1957, the FPC reversed 
itself in Catco.? Upon representations that Continental 
and its Cateo associates otherwise would terminate their 
contracts and withdraw the gas from interstate commerce, 
respondent authorized the Catco sales unconditionally, on 
the same (inadequate) evidence as before, at 22.4¢ per Mef. 
Shortly thereafter, on July 15, 17 and 22, 1957, the remain- 
ing Rayne Field certificate applications were filed in this 
proceeding (R. 3086-91, 3094-3103, 3107-3112). 

Respondent consolidated the instant pipeline and pro- 
ducer-seller applications and noticed them for hearing. 


2. The hearing. 


Hearing on Phase I of the Rayne Field proceeding was 
held in November and December, 1957. Testimony by wit- 
nesses for the producer-sellers disclosed that their Rayne 
Field leases, covering an area of 2,720 acres, had been 
acquired in 1938. The first gas discovery well in the field 
had been completed in 1953. Sixteen other gas wells had 
since been drilled (R. 737-42). 

In 1956 the sellers finally decided to seek a market for 
the gas. By letter, Continental solicited offers from 18 
potential purchasers. The offer of Texas Eastern, at an 
initial price of 23.9¢ per Mcf, was accepted (R. 716-21). 
Formal contracts were then drawn up and executed. Their 
negotiation, it was said, had proceeded at ‘carm’s length.”’ 

Continental’s witness added that Texas Hastern recently 
had obtained FPC certification to purchase gas in Texas at 
an initial price of 14.2¢ per Mef. He estimated the distance 
between the Texas delivery point and Rayne Field to be 
550 miles. He then assumed a hypothetical gas transporta- 


© Continental Oil Co., et al., Doc. Nos. G-11024 et al, 17 F. P. C. 563. 


1 Ibid., 17 F. P. C. 782 (May 20, 1957) and 17 F. P. C. 880 (Jane 
24, 1957). 
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tion cost of 1.75¢ per Mcf per 100 miles, multiplied that 
figure by 550 miles and added 14.2¢, arriving at a total 
figure of 23.825¢. This figure, he noted, was approximately 
equal to the proposed charge for the Rayne Field gas (R. 
723-24). Whether this remarkable calculation was a for- 
tuitous afterthought or whether some such consideration 
actually influenced the ‘‘arm’s-length’’ agreement upon a 
23.9¢ price to be paid to the instant Louisiana sellers for 
Louisiana gas produced and purchased in Louisiana, was 
never made entirely clear. 

In any event, the foregoing was the sole justification 
offered in support of that 23.9¢ price. 


3. The Examiner’s Decision. 


The intermediate decision of the Presiding Examiner 
on Phase I of the proceeding was issued on April 15, 1958 
(R. 3308-36). By that date the Commission had in effect 
rewritten the law on the subject of producer initial prices, 
to reflect its third and final Catco order of the preceding 
June 24 and to furnish, ex post facto, somewhat more 
rational reasons for that decision than the one (Commis- 
sion capitulation to producer threats) that actually had 
prompted it. 

According to the earlier Catco orders, the burden of 
proving that public convenience and necessity required 
certification of the sale at his proposed price rested upon 
the high price seller-applicant. Evidence that that price 
was the product of ‘‘arm’s-length’’ negotiation with the 
buyer did not adequately discharge the burden. 

According to the post-Catco decisions,® the high price 
seller-applicant entered the proceeding with an automatic 
‘prima facie’’ case in favor of unconditional certification 
at his proposed price, simply by virtue of the existence of a 
“market for the gas’’ (i.e., a buyer willing to pay) at that 
price. The burden was then on the Commission staff or the 
opposing intervenor to prove (1) that the seller’s proposed 

, Seaboard Oil Co., et al, Doe. G-11970, et al, Op. 309, 19 


8 See ¢. 
FPC 416 “Siarch 31, 1958) ; Hope Natural Gas Co., et al., Doc. G-12571, 
et al, 19 FPC 405 (March 31, 1958). 
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price was not in the public interest and (2) that another, 
specific price was ‘‘reasonable.’’ Since that burden never 
was and, apparently, never could be discharged to the Com- 
mission’s satisfaction, the high price seller’s ‘‘prima facie’’ 
case was, in reality, an irrebuttable and conclusive case. 

Guided by the new principles, the Examiner herein 
concluded, on the basis of the Phase I record complied in 
this proceeding, that publie convenience and necessity had 
been shown to require another—the second in less than a 
year—upsurgence in the Louisiana initial price plateau 
to 23.9¢ per Mcf. 

Within 20 days, exceptions to his decision had been filed 
by petitioner, by the Commission’s staff and by certain of 
Texas Eastern’s distribution-company customers. 


4. The end of Phase I. 


On May 5, 1958, therefore, the Rayne Field proceeding, 
in its Phase I version, was ready for final Commission 
decision. On June 30, before a final decision had been 
issued, the Court of Appeals for the Third Circuit, on 
appeals brought by this petitioner and others, reversed the 
Commission’s outstanding unconditional certification of the 
22.4¢ Catco sales.® Thereafter and on July 9 and 16 and 
August 1, still without final Commission action in this pro- 
ceeding, three of the Rayne Field producer-sellers filed 
notice of the termination of their gas sale contracts and of 
withdrawal of their certificate applications (R. 3417-22, 
3423, 3428-34). On August 11, 12 and 20, respectively, the 
FPC permitted the withdrawals (R. 3435, 3436, 3437). With 
that the curtain fell on Phase I of the Rayne Field pro- 
ceeding.”° 

9 Public Service Com’n. of N. Y.v. Federal Power Com'n., 257 F. 2d 717 
(8rd Cir., June $0, 1958). 


10 For reasons which were never clarified the fourth producer-seller, 
Continental, did not file its notice of withdrawal until Jan’ 27, 1959, 
long after the Phase I version of the case had come to an end. Fermission i 
for the withdrawal was granted by the Commission in its order accom- 
panying Opinion 322. 
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B. Phase II of the Rayne Field Proceeding. 


1. The Amended Applications. 


On September 8, 1958, the curtain rose on Phase II of 
the proceeding. The parties and the subject matter were 
identical in all respects with those of Phase I. The buyer 
was still Texas Eastern; the sellers were still Continental, 
Sun, Marr and General Crude; the objective of the trans- 
action was still the transfer of the Rayne Field gas from the 
sellers to Texas Eastern. There was to be, however, a 
radical and far reaching alteration in the form of the trans- 
fer. The grave consequences occasioned by the Commis- 
sion’s response to this alteration in the form of the Rayne 
Field gas transfer, lie at the root of the present appeal. 

On September 8, Texas Eastern filed a motion to reopen 
the hearing and to amend its original certificate application. 
The amendments involved (1) some relatively minor and 
completely non-controversial changes in certain details of 
the proposed pipeline construction; and (2) a fundamental 
change in the plan for acquiring the Rayne Field gas upon 
which the entire pipeline construction program, with or 
without the recent amendments, was fundamentally based 
and utterly dependent. Instead of purchasing the Rayne 
Field gas from Continental, e¢ al., as proposed in the Phase 
I version of the proceeding, Texas Eastern advised that it 
was engaged in negotiating with those companies for the 
purchase of their Rayne Field gas leases themselves (R. 
3439-56). 


2. The hearing. 


On March 10, 1959, the hearing was reopened in the two 
Texas Eastern dockets—the only dockets remaining active 
of the six originally consolidated. None of the producer- 
sellers appeared, testified or participated in any way in this 
phase of the hearing. Although each had sought FPC 
authorization, under Section 7 of the Natural Gas Act, for 
their originally proposed sale of Rayne Field gas, none 
requested FPC authorization for their sale of the Rayne 


P< Se EERE sas... 


Field leases. And counsel for Texas Eastern stated spe- 
cifically that his company was not requesting FPC author- 
ization or approval for its acquisition of the Rayne Field 
leases (R. 1380). 

Nevertheless, this phase of the hearing was not occupied 
with the non-controversial pipeline construction program 
for which, per se, FPC authorization specifically was 
required and specifically was requested. It was devoted 
almost exclusively to a thorough and exhaustive presenta- 
tion of the background, history, negotiation, contractual 
structure, legal effect, financial ramifications and every other 
aspect (except the price justification) of the lease sale and 
acquisition for which, ostensibly, FPC authorization was 
neither required nor requested by anyone. In this connec- 
tion it is of interest to note that the lease-transfer contracts 
provided that they were not to become effective unless and 
until there had been issued to Texas Eastern, in this pro- 
ceeding, a certificate of public convenience and necessity 
“satisfactory”? to all parties (R. 2613-40, 2704-6; Ex. M-14). 

The evidence presented on the lease-transfer transaction 
disclosed that upon the issuance to Texas Eastern of a ‘‘sat- 
isfactory’’ certificate, the four lease owners (formerly seller- 
applicants) would convey their entire working interests in 
the Rayne Field Gas leases, covering an estimated reserve 
of 988,771,000 Mecf of natural gas, for a total price of 
$134,395,700. Part payment of $12,420,500 was to be made 
immediately and the balance, covered by promissory notes 
secured by a mortgage, was to be paid in 16 annual install- 
ments. This price, it was stated, had been determined by 
‘carm’s-length’’ negotiation. No additional explanation for 
the $134,395,700 was furnished, either as to its relationship 

11 In order to avoid creating a liability on Texas Eastern’s books for 
the unpaid balance of the purchase price, the conveyance was to be made 
in two steps. Under a “Lease Sale Agreement”, Continental et al. would 
convey their interests to Louisiana Gas Corporation, a Texas Eastern 
affiliate, which would assume personal liability on the promissory notes. 
Under a contemporaneous “Lease Purchase Agreement”, Louisiana Gas 
would convey to Texas Eastern the leasehold interests acquired from 
Continental, et al. Texas Eastern would remit to Louisiana Gas the 
amounts payable by the latter to the original owners. It was understood 


by everyone, however, that Texas Eastern was the real party in 
in acquiring the leases. 
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to the sellers’ investments in Rayne Field, or otherwise (B. 
1350-55). 

The evidence also established that Texas Eastern 
planned to acquire the interests in the Rayne Field leases 
owned by royalty and minority holders. The cost of acquir- 
ing these interests was estimated at an additional 
$46,669,300. 

Thus, for a direct cash outlay of $181,065,000 Texas 
Eastern would acquire all rights to the natural gas reserves, 
estimated at 988,777,000 Mcf, that lay beneath the ground 
in Rayne Field. On a unit basis, the direct outlay would 
be approximately 18.3¢ per Mcf. In addition to the direct 
cash outlay, however, Texas Eastern indicated that in 
order to provide it with a return and related federal income 
taxes on its investment it would have to recoup an additional 
amount, on a unit basis, of approximately 2.3¢ per Mef (R. 
2599-2600, Exh. M-9). Finally, as producer, Texas Eastern 
would be responsible for Louisiana taxes of 2.3¢ for each 
Mef of gas produced in Rayne Field. 

Thus, the total ‘‘cost’’ to Texas Eastern of each Mef 
of Rayne Field gas entering its pipeline system would be 
22.89¢. Although this was 1¢ lower than its cost would 
have been under the originally proposed gas purchase con- 
tracts, it was equal to or higher than numerous other south- 
ern Louisiana gas costs based on conventional gas purchase 
contracts then and now in litigation. It was, for example, 
almost .5¢ higher than the related cost to the buyer of the 
Cateo gas. The propriety of the latter was then in issue 
before the Supreme Court, on petitions for certiorari from 
the decision of the Third Circuit. 

Even more important, however, not only was the Rayne 
Field gas cost as high or higher than recent costs of other 
southern Louisiana gas purchases but, unlike the others, 
it would be permanent and irreducible. Under the conven- 
tional gas sale and purchase arrangement the Commission 
has two opportunities (i.e., statutory obligations) to scruti- 
nize the seller’s price. At its outset the sale (initial price) 
is subject to FPC jurisdiction under Section 7 of the 
Natural Gas Act. Thereafter it remains subject to FPC 


un 


rate regulatory jurisdiction under Sections 4 and 5 of the 
Act. If the price originally authorized is found to be 
excessive, it must be adjusted to the statutorily decreed 
‘Just and reasonable’? level. Accordingly, under the 
scheme of the Natural Gas Act, the cost to the buyer, and 
to the ultimate gas consumer served through its facilities, 
remains susceptible to reduction via Section 5 investigation 
of the rates of the seller. 

Under the Rayne Field lease-transfer plan, if (as it 
was) blessed by the respondent herein, on the other hand, 
the sellers achieved an exemption from regulation by con- 
tract, that 6 years of intensive efforts have failed to achieve 
by legislation. Their prices for the sale of the Rayne Field 
leases would be absolutely immune to FPC investigation, 
regulation or reduction either under Section 7 or under 
Section 5 of the statute. 

The decision in the instant, pipeline Section 7 proceed- 
ing would be the first, last and only test of the Commission’s 
reaction to this plan, whose result (and, it is not unreason- 
able to assume, whose intent) was to circumvent its 
regulatory jurisdiction and eliminate the opportunity for 
discharge of its statutory obligation to fix just and reason- 
able rates for natural gas sales. 


3. The effect of the Supreme Court’s 
Catco Opinion. 


Upon motion of Texas Eastern, the intermediate decision 
(by the Presiding Examiner) procedure was waived as to 
Phase II of the proceeding. The filing of briefs was com- 
pleted by April 27, 1959 and the proceeding again (now in 
its Phase II version) was submitted for final Commission 
decision. On June 22, 1959, before the Commission had 
acted, the Supreme Court issued its decision in the Catco 
case. It affirmed the June 30, 1958 decision of the Court 
of Appeals (reversal of the Commission’s 22.4¢ Catco cer- 
tifications) which immediately had preceded (and possibly 
had helped to precipitate) the abandonment of the conven- 


12 Atlantic R’f’g. Co. v. Serv. Comm’n., 360 U. S. 378. 
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tional (Phase I) version of the Rayne Field gas sales. 
However it went much farther than the lower court in its 
vigorous denunciation of the FPC’s producer price policies. 
The Supreme Court addressed itself sternly and at 
length to the subject of the Commission’s regulatory duties 
and obligations with respect to producer prices under Sec- 
tions 5 and 7 of the Natural Gas Act and noted with disap- 
proval its apparent neglect of those responsibilities. It 
delivered a 6-page critique (zbzd. 388-393) of respondent’s 
producer price practices and policies, in Catco and in gen- 
eral; deplored the effect of those policies on the consuming 
public; demolished ‘‘arm’s-length negotiation’ as a satis- 
factory explanation for gas prices at 22.4¢ per Mef levels, 
even though subject to continued FPC jurisdiction and pos- 
sible future reduction in Section 5 proceedings; and 
enumerated, for respondent’s guidance, both on remand and 
in the future, some of the more obvious considerations 
which must be brought to the proper determination of 
‘‘public convenience and necessity.’? At the outset of this 
portion of its opinion it reminded respondent that ‘‘the 
purpose of the Natural Gas Act was to underwrite just and 
reasonable rates to consumers of natural gas’? (p. 388). 
With the appearance of the Supreme Court’s Catco 
decision, the novel issues raised by the lease-transfer fea- 
ture of the instant proceeding became that much more 
acute. Clearly that decision would pose a serious impedi- 
ment (in petitioner’s view, an absolute bar) to FPC cer- 
tification of a conventional sale of Rayne Field gas at 22.89¢ 
per Mef, on a primarily ‘‘arm’s-length negotiation’’ evi- 
dentiary record, even though, under conventional methods, 
that price would remain subject to FPC jurisdiction and 
future reduction. If, however, use of the lease-transfer 
device were allowed to accomplish precisely the same result 
that now could not be accomplished, according to the highest 
court in the land, by the conventional gas sale; if a 
$181,065,000 payment for natural gas (leases) could be 
irretrievably imbedded in a pipeline company’s cost of 
service simply because it was negotiated at ‘arm’s- 
length”’; and if, into the bargain, this payment could be 
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immunized against FPC investigation and regulation, 
present or future—then the path for circumventing the 
Catco criticism as well as the Catco evidentiary require- 
ments would be plainly marked. 


4. The Commission’s Opinion 322. 


On June 23, 1959, on the heels of the Supreme Court’s 
Catco decision, the Commission issued its Opinion 322 and 
accompanying order in this proceeding (R. 3712-24). The 
Commission found that Texas Eastern’s proposed pipe- 
line construction program “‘as it would include and rely 
on the acquisition of the Rayne Field leases’’—i. e., as it 
would result in an irreducible cost of 22.89¢ per Mcf for 
acquiring and producing the Rayne Field gas—had been 
shown, on this record, to be unconditionally required by 
public convenience and necessity (emphasis on quoted mate- 
rial supplied). Thereby, for all practical purposes, the 
decision of the Federal Power Commission made the deci- 
sion of the Supreme Court a dead letter before the ink had 
had a chance to dry on its pages. 


5. Petitioner’s Application for Rehearing. 


Since Opinion 322 was issued only one day after the 
Supreme Court’s Catco opinion, petitioner believed that 
the former must be attributable to the fact that there had 
been insufficient time for the Commission’s full study, 
evaluation and appreciation of the latter. Accordingly, 
petitioner filed an application for rehearing (R. 3726-39) 
and requested that Opinion 322 be set aside and that the 
proceeding be decided in harmony with and in furtherance 
of the objectives of the Natural Gas Act, as they so recently 
and so clearly had been set forth, for respondent’s guidance, 
by the Supreme Court. 


6. The Commission’s Denial of Rehearing. 


On August 21, 1959, the Commission denied the applica- 
tion for rehearing (R. 3740-41) with the enigmatic statement 
that it had ‘‘reconsidered [its] Opinion No. 322 and accom- 
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panying order in view of the Supreme Court’s Catco deci- 
sion ... and the decision of the Court of Appeals for the 
Third Circuit in the Transco ease ... [which two cited deci- 
sions are utterly irreconcilable, as demonstrated shortly 
thereafter by the Supreme Court’s summary reversal and 
remand of the Third Circuit’s Transco decision for recon- 
sideration and redetermination in light of its own Catco deci- 
sion]** and [could] find no reason for granting rehearing or 
disturbing the original opinion and order.’’ 

Commissioner Connole, who had not participated in 
Opinion 322, dissented from the order denying rehearing (R. 
3742-44). In his able and Incid dissenting opinion he 
brought into clear and candid focus, for the first time in this 
proceeding, the grave import and anomalous effect of the 
Commission’s conferral of its approval upon the instant 
result achieved by natural gas companies’ efforts to circum- 
vent the requirements of the Natural Gas Act, the decisions 
of the Supreme Court and the regulatory jurisdiction of the 
FPC. We respectfully and specially commend Commis- 
sioner Connole’s opinion to the Court for its careful con- 
sideration. 


Statement of Points Relied on By Petitioner. 


1. The Commission erred in concluding, on the record 
in this proceeding, that the proposed pipeline expansion 
program was required by public convenience and necessity 
at a permanent and irreducible gas cost to Texas Eastern 
of 22:89¢ per Mcf. 

The Commission erred in determining, on the record 
in this proceeding that the proposed pipeline expansion 
program, as it would embody that gas cost, should be cer- 
tificated unconditionally. 


3. Alternatively (and at least) the Commission erred 


(a) in failing to confine its authorization to the 
pipeline construction program per se (leaving the pro- 
priety and reasonableness of the gas acquisition costs 

See Pub. Cc N. are UE 

GES 14, “1959), eee ms vacating United Gas’ leprereniat Co. 


v. Federal Power Com: 2, 269 FF. 2d 868 se oe — 
2 pty inet Eexs ugust 4, 1959) 


ae) 


for consideration and full treatment in subsequent 
Texas Hastern rate cases) or, in the alternative, 


(b) in failing to remand the proceeding to deter- 
mine at what price for the purchase of the Rayne Field 
leases, public convenience and necessity would permit 
unconditional certification of the pipeline project which 
reposed entirely upon the acquisition of that reserve. 


Summary of Argument. 


I. The menace of this decision, like that of an iceberg, 
lies mainly below the surface. The application before the 
respondent requested its authorization of a pipeline con- 
struction program. That program, though noncontraver- 
sial in itself, was dependent upon the applicant’s acquisition 
of the Rayne Field gas. In 1957 the applicant and its 
producer-suppliers placed before the Commission proposals 
for the sale and purchase of this gas at initial prices of 23.9¢ 
per Mcf. In 1958, for reasons that can only be surmised, 
these proposals were withdrawn and a new arrangement— 
involving transfer of leases—was negotiated for the acqui- 
sition of the gas. 

According to competent and reliable testimony, the 
applicant’s total cost of acquiring and producing the gas 
under the new arrangement would be but 1¢ below the price 
for which Commission authorization was sought under the 
former arrangement. Now, however, Commission authori- 
zation for the gas transfer would not be sought at all. Pre- 
sumably the entire transaction, in its present form, would 
be ‘‘non-jurisdictional’’ and thus exempt from the usual 
FPC certification requirement and from FPC regulation 
in general. The crucial unknown was whether the ‘‘non- 
jurisdictional’’ cost to be incurred by the buyer would be 
deemed a reasonable expense for its rate purposes. After 
intensive examination of the financial merits of the lease 
acquisition transaction Opinion 322 concluded that the pipe- 
line construction program, as it would include reliance on 
that transaction, was unqualifiedly required by the public 
convenience and necessity. 
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Petitioner would, at least, be remiss in its duty to the 
New York gas consuming public if it did not detect in this 
conclusion an assurance of FPC approval, for Texas Hast- 
ern’s rate purposes, of the costs of that transaction so 
blessed. 


II. According to competent and reliable testimony, 
approximately 4.6¢ of the buyer’s contemplated 22.89¢ cost 
of gas acquisition and production would be attributable to 
return and federal and state tax requirements. The remain- 
ing 18.3¢ of that cost would reflect a payment to the pro- 
ducers. Except that it was the result of ‘‘arms-length 
negotiation”’, no explanation was offered for the amount 
of this payment and for the resulting magnitude of the 
buyer’s gas cost. Although both Continental and Sun are 
respondents in pending Section 5 rate proceedings, no evi- 
dence was offered in this record concerning the investments 
in their majority holdings in the Rayne Field leases. No 
evidence was offered to show that the ‘‘arms-length’’ pay- 
ment represented or approximated a ‘‘just and reasonable’’ 
price for this reserve. No evidence was offered to show 
why public convenience and necessity required Texas Hast- 
ern to incur a permanent gas cost of 22.89¢ per Mcf when, 
on similar evidentiary records, initial gas costs at similar 
levels for similar gas acquisitions by similarly situated 
pipelines recently had been adjudged not to be in the public 
interest. Under the circumstances, the Commission’s con- 
clusion that Texas Eastern’s pipeline project was required 
by public convenience and necessity at a total permanent 
gas cost of 22.89¢ per Mcf, was not only gratuitous but 
also erroneous because totally unjustified by evidentiary 
support. 


TI. Numerous judicial decisions of the past six years 
have directed FPC to regulate producer gas sales under the 
pertinent certification and rate provisions of the Natural 
Gas Act. The Congress has not absolved it of that responsi- 
bility. The basic standards for its regulatory efforts have 
been delineated by the courts, although not yet put into 
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application by the Commission. It is abundantly clear that 
those standards would preclude FPC authorization, either 
on an initial or permanent basis, of producer gas prices or 
of resulting pipeline gas costs at the levels here involved on 
the evidentiary record (arm’s-length negotiation) here 
adduced. 

Alterations in the form of gas transfer arrangements 
are, of course, matters entirely within private judgment. 
Alterations of this type, however, need not and should not 
be permitted to accomplish private alteration in judicially 
and statutorily imposed FPC regulatory standards and 
responsibilities. For the Commission unnecessarily to per- 
mit and to approve the latter, as it has done in this pro- 
ceeding, constitutes an unlawful abuse of its discretion. 


ARGUMENT. 
I. 


Opinion No. 322 has unwarrantedly authorized a 


$181,065,000 payment for natural gas reserves and 
has unwarrantedly approved the resulting 22.89¢ per 
Mcf gas cost as a reasonable expense for the buyer. 


Had the Commission limited its authorization as nar- 
rowly as the applicant framed its request, petitioner would 
not be before this Court today. According to the statement 
of its counsel the applicant was ‘‘not seeking a certificate 
to authorize it to acquire these (Rayne Field) leases’’ 
(R. 1380). Its amended application requested only the 
issuance of ‘Certificates of Public Convenience and Neces- 
sity authorizing Texas Eastern to construct and operate 
the facilities proposed to be constructed and operated by 
it (and a similar request with respect to Penn Jersey’s 
facilities) and further authorizing Texas Eastern to make 
the sales and render the service herein’? (R. 3450). 

Technically, the only pertinent matter before the Com- 
mission was the pipeline construction program per se. That 


18 


program, per se, was completely non-controversial. The 
adequacy of the reserve to warrant the additional pipeline 
construction and the execution of contracts having the effect 
of committing that reserve to Texas Eastern, similarly, 
were not issues in controversy. It would have been quite 
possible and entirely appropriate for the Commission to 
dispose of the application without passing, at this time, on 
the financial merits of the gas acquisition arrangement. It 
has adopted exactly that procedure on analogous occasions 
in the past.** 

Here, however, despite Texas Hastern’s specific dis- 
claimer of a request for approval of the lease acquisitions, 
the Commission chose not to pursue that course. <As it con- 
ceived it, the ‘‘basic question” in this case was ‘‘whether 
Texas Eastern’s (pipeline construction) project in its pres- 
ent modified form, including reliance on Texas Eastern’s 
acquisitions of the Rayne Field leases, ... is required by the 
public convenience and necessity and otherwise meets the 
requirements of Section 7(e) of the Act’’ (R. 3712, empha- 
sis supplied). 

Petitioner has no quarrel with this statement of the 
‘¢basic question”’ or with its underlying, unspoken premise 
that this proceeding was a proper occasion to consider and 
pass upon the financial merits of Texas Hastern’s contem- 
plated gas acquisition arrangement. Certainly the nature 
of the case presented by Texas Eastern, as distinguished 
from its ostensible disclaimer and its formal, limited 
request for authority, was a clear solicitation for Commis- 
sion approval of the cost of its acquisition of the Rayne 
Field gas. While there is considerable justice in Commis- 
sioner Connole’s criticism of applicants’ ‘‘attempts to cir- 
cumvent regulation and then to ask specific approval of 
the result’’, the Commission would have had to face the 
problem presented by such attempts and such requests 
sooner (in this Texas Eastern certificate proceeding) or 


14 See Kansas Pipe Line and Gas Company, et al., Doc. G-106, et al., 
2 F. P. C. 29, at p. 45. In authorizing a pipeline construction ion program 
(subject to other conditions not here pertinent) the Commission stated: 
“nothing contained herein shall be construed as speroral of the present 


price to be paid for natural gas “chp ie ae under the terms of 
of December 24, 


the purchase contract 
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later (in a Texas Eastern rate proceeding) in any event. 
We do not challenge its decision to face it sooner. We do 
object to the outcome of the encounter. 

The necessity for the present appeal is occasioned by the 
Commission’s answer to its ‘‘basic question’’. ‘‘And we 
conclude’’, states Opinion 322, ‘‘that the company’s modi- 
fied project, as it would include and rely on the acquisition 
of the Rayne Field leases, is required by the public conven- 
ience and necessity and otherwise meets the requirements 
of Section 7(e) of the Act’’ (R. 3717, emphasis supplied). 

In the context of Opinion 322, this conclusion goes far 
beyond simple authorization of a pipeline construction pro- 
program. As Commissioner Connole has pointed out in his 
dissent, its practical effects are: 


1. to confer FPC sanction on a payment to natural 
gas producers equivalent to what they would realize 
from a conventional gas sale at 22.89¢ per Mcf; and 


2. to commit FPC to the approval of the resulting 
22.89¢ per Mef cost of gas as a reasonable and irreduc- 


ible operating expense for the buyer’s rate making pur- 
poses. 


Texas Eastern’s modified pipeline construction program, 
as it would include and embody those results, cannot be 
found, on the record in this proceeding, to be required by 
public convenience and necessity. Atlantic R’f’g. Co. v. 
Pub. Serv. Comm’n and Pub. Serv. Comm’n of N. Y. v. 
F. P. C., supra. 
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Il. 


The record in this pipeline certificate proceeding 
does not demonstrate the public convenience and 
necessity of the underlying gas payments and gas 
costs. Therefore certification of the pipeline construc- 
tion program should not have included approval or 
approbation (express or tacit) of those payments or 
costs. 


In the sentence immediately preceding the conclusion, 
quoted supra, Opinion 322 summarizes the following factors 
upon which its determination was based: 


1. The extent and accessibility of this gas supply; 


2. The benefits thereof in enabling Texas Eastern 
to meet consumer demands (i. e., Texas Eastern’s 
**need’’ for the gas) ; 


3. The terms and conditions of the lease sale and 
purchase agreement, including the price to Texas 
Eastern thereunder; 


4. The claimed ‘‘savings’’ accruing to Texas 
Eastern from acquiring the leases rather than pur- 
chasing the gas under gas purchase contracts; and 


5. The other factors (not further identified) present 
here. 


We respectfully submit that these factors do not, indi- 
vidually or in toto, justify or establish the propriety or 
public convenience of the $181,065,000 ‘‘arm’s-length’’ 
payment to the producers or of the resulting 22.89¢ cost 
of the gas to Texas Eastern, which have here been authorized 
and approved as an integral incident of the certificated 
pipeline construction project. 

We agree that the size and accessibility of new reserves, 
as well as the buyer’s ‘‘need’’ for (i.e., ability to market 
successfully) the gas supply proposed to be acquired (fac- 
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tors 1 and 2, supra), are pertinent considerations in this or 
any other pipeline certificate proceeding under Section 7 
of the Natural Gas Act. We have never contended other- 
wise. We do not dispute the Commission’s findings on 
these subjects in this proceeding. Neither did we dispute 
its identical findings on these subjects in the Catco and 
Transco-Seaboard cases. We have, perhaps, gone even 
farther than the Commission in this regard, in suggesting 
that a pipeline’s ability to market successfully the addi- 
tional gas it proposes to purchase ordinarily can be 
assumed, short of proof of corporate mismanagement, from 
its very execution of a gas purchase (or lease purchase) 
contract. 

We insist, however, that these factors do not constitute, 
nor do they contribute one iota of proof that the price to be 
paid, or the cost to be incurred in acquiring the subject 
reserve, is proper, justifiable or required by public conven- 
ience and necessity. Any notions that they are, we submit, 
have definitely been put to rest by the Catco and Trans- 
Seaboard cases. 

There, as here, the size and accessibility of those 
reserves and the ‘‘needs’’ of those buyers for additional 
gas to satisfy their demanding consumers, were loudly pro- 
claimed and urged in extenuation of producer prices and 
buyer costs ranging from 22.4¢ to 23.3¢ per Mcf.* In 
neither case were they permitted to obscure or excuse the 
absence of evidence (other than testimony of arm’s-length 
negotiation) to show the propriety and public convenience 
and necessity of the proposed producer prices and the 
resulting pipeline costs per se. In neither were the 22.4¢ 
to 23.3¢ prices (though negotiated at arm’s-length) per- 
mitted to be authorized, even as initial (i.e., subject to future 
reduction to a just and reasonable level) costs to the buyer, 
in the absence of such evidence. 


18 The Catco reported reserve was 1.75 trillion cubic feet and the 
Transco reserve 2 trillion cubic feet as compared with the Rayne Field 
reserve of less than 1 trillion. In Catco, as the Supreme Court remarked, 
the evidence of the buyer’s “need” was somewhat inadequate. In Transco- 
Seaboard, however, it was quite as fulsome as the evidence on that subject 
in the instant proceeding. See 265 F. 2d at p. 868. 
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The Commission’s continued emphasis, in the face of the 
Catco and Transco Seaboard decisions, on size and accessi- 
bility of reserves as factors warranting high producer prices 
cannot serve to contradict the Supreme Court and establish 
the propriety of its view. It merely serves to diminish the 
importance of these elements in determining public conveni- 
ence and necessity. Obviously, the public is no more con- 
venienced by a pipeline’s acquisition of larger and more 
accessible reserves if these factors are only deemed to war- 
rant unjustified higher prices to the producer rather than 
lower rates to the consumer. The ‘‘convenience’’ so zeal- 
ously guarded by the Commission is, under its approach, 
enjoyed by one side exclusively—the seller. 

For related reasons, the claimed ‘‘savings’’ achieved by 
the use of the lease device rather than the original, conven- 
tional gas purchase plan (factor 4) also are inadequate to 
demonstrate the propriety or public convenience and neces- 
sity of the ‘‘arm’s length’’ producer payment or the result- 
ing Texas Hastern gas cost per se. 

In the first place these ‘‘savings’’, we submit, are entirely 
spurious. It is quite meaningless to compare the present 
20.59¢ cost (ex 2.3¢ tax) with the former various contract 
levels (ex 1.3¢ to 2.18¢ tax)** unless such comparison rests 
upon the assumptions: (1) that each of the former contract 
levels would have been authorized by the Commission; and 
(2) that its authorizations would have been sustained by the 
Courts; and (3) that a just and reasonable (lower) price for 
the sale would not subsequently have been determined in 
rate proceedings. Opinion 322 expressly shuns even the 
first assumption.7 On the basis of Catco and Transco- 
Seaboard, we most emphatically deny the second. As for 
the third, we are loathe to construe the Commission’s 

16 Under the lease purchase arrangement Texas Eastern will pay the 
entire 2.3¢ per Mcf Louisiana production tax. Under the former contracts 


Texas Eastern was to pay the then existing 1.3¢ tax plus % of any 
additional tax. An additional 1¢ tax became effective in 1959. 


17 “Tt is unsound to unqualifiedly characterize this 2.01 cents differen- 
i lee is no basis for assuming 


unqualifi assumed tha’ 
oe have allowed such increased rates to vemos ee ma (2. 
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strange silence on this crucial issue as adoption of that 
premise. In any event, the applicants elected not to test any 
one of them. 

Second, the ‘‘savings’’ achieved by substitution of the 
lease purchase for the gas purchase plan (assuming, 
arguendo, the reality of such savings—an assumption we 
consider totally unfounded, for the reasons indicated above) 
again would not constitute or contribute one iota of proof 
of the propriety of the instant producer payment or the 
instant, resulting pipeline cost. It seems almost supererog- 
atory to observe that showing proposal B (lease purchase) 
to be better than (or not as bad as) proposal A (gas pur- 
chase) is not to establish that either one of them is required 
by public convenience and necessity. If comparisons of this 
type are to be made at all, they must be made with reference 
to some determined or adjudicated standard. Comparison 
of the permanent (irreducible) 22.89¢ buyer cost contem- 
plated in this proceeding with the initial (reducible) 22.4¢ 
buyer cost struck down in Catco but one day before issuance 
of Opinion No. 322, would have been illuminating. Com- 
parison with the defunct, rescinded gas purchase contract 
prices herein, or with any other might-have-been prices of 
undertermined and doubtful legality, on the other hand, 
could prove nothing. 

Finally, the fact that the Commission considered ‘‘the 
terms and conditions of the lease sale and purchase agree- 
ments, including the price to Texas Eastern of the gas there- 
under’’ (factor 3) does not, of itself, add anything to support 
the determination. It merely reiterates the ultimate con- 
clusion reached. 

There is nothing in this record or in Opinion 322 to 
account for, explain or justify Texas Hastern’s $181,065,000 
payment to these producers or its incurrence of the result- 
ing 22.89¢ cost for this gas but the single and simple fact 
that these commitments are the product and outcome of 
‘‘arm’s-length”’ ‘negotiation. That, as the Catco and 
Transco-Seaboard cases have determined conclusively, is 
not adequate to establish the public convenience and neces- 
sity of a gas cost at this level, even on an initial and redu- 
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cible basis. A fortiori, it is inadequate to demonstrate its 
propriety on a permanent and irreducible basis. 

The Commission’s inability to find this detail of an 
unjustified $181,065,000 payment and a resulting, unjustified 
22.89¢ cost, of sufficient ‘‘materiality .. . to offset the public 
benefits of the lease acquisition and to justify denial of 
Texas Hastern’s project in this proceeding’’ (R. 3720) is a 
shopworn and twice discredited gambit. No one advocated 
‘denial of Texas Eastern’s project.’’ Petitioner simply 
requested the withholding of illegal, unnecessary and wholly 
gratuitous blessing for the contemplated producer payment 
—blessing which even the applicant had denied it was 
seeking. 


Ill. 


The Commission abused its discretion in certificat- 
ing the applicant’s proposal including the contemplated 
natural gas acquisition costs thereof without proof that 
such gas costs were within the zone of reasonableness. 


Six years have now elapsed since the FPC was first 
apprised by the Supreme Court (over its objections) of its 
duty to regulate producer natural gas sales under the 
Natural Gas Act of 1938.1° Almost four and one-half years 
have gone by since it was first apprised by this Court (over 
its objections) that compliance with the Supreme Court’s 
mandate necessitated, at least as a starting point, its appli- 
cation to the producer rate making process of the tradi- 
tional, familiar ‘‘cost of service’? approach based on 
presentation of traditional, familiar ‘‘cost’’ evidence.” 

During this period the Commission has expended much 
of its energy in seeking Congressional relief from its 


18 Phillips Petroleum Co. v. State of Wisconsin, 347 U. S. 672 (1954). 


19 City of Detroit v. F. P. C., 97 App. D. C. 260, 230 F. 2d 810 (1955), 
cert. denied, 352 U. S. 829 (1956). See also Bel Oil Corp. v. F. P. C., 255 
F. 2d 548 (5th Cir., 1958), cert. denied, 358 U. S. 804 (1958) ; Forest Oil 
Corp. v. F. P. C., a = 2 622 (5th Cir., 1959), and Epise Theo- 
logical Seminary App. D. Cc. » 269 F. 2d 228 
(1959), cert. denied, MeL we "S. 895 | (1988). 
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Phillips-directed responsibility in its entirety or, at least, 
from the City of Detroit-directed ‘‘cost of service’’ 
approach to the task. Meanwhile, with no Congressional 
relief forthcoming on either score, it has been forced to 
grapple, albeit unenthusiastically, with the problem at hand. 
Hearings in the first of its major producer Section 5 rate 
proceedings (the very same Phillips case that was the sub- 
ject of the Supreme Court’s attention six years ago) finally 
came to a close. The case has been pending before the 
Commission, on the intermediate decision of the Presiding 
Examiner, more than a year. Other major producer Sec- 
tion 5 rate proceedings (including those of Continental and 
Sun, owners of a combined total of 84.7% of the Rayne Field 
gas) are, at long last, either awaiting examiners’ decisions 
or in the final stages of the hearing process. They too will 
necessarily be submitted to the Commission in the reason- 
ably foreseeable future. Obviously the day of decision, 
however painful, cannot be much longer delayed. 

Until recently (June 22, 1959) it seemed that, whatever 
the outcome of the pending producer rate cases, at least 
the new producer sale would escape the rigors of regulation. 
According to the Commission’s producer certificate theo- 
ries, a new producer sale was to be certificated and under- 
taken initially at any price the producer chose to exact.?° 
Unlike the pipeline certificate applicant, the producer cer- 
tificate applicant was under no obligation to show that his 
proposed price for a new sale was compatible with the 
public convenience and necessity. Regulation of the pro- 
ducer price would begin, not at the certification stage, but 
if, as, when and after a Section 5 rate proceeding had been 
concluded as to that sale. Under the impetus of that theory, 
prices for new sales in southern Louisiana ascended from 
a prevailing typical level of approximately 9 to 10¢ per Mef 
prior to the advent of regulation in 1954, to a level of 17 to 
18¢ in 1956 and, after the unfortunate Catco certification 
at 22.4¢ per Mef in 1957, to a recent range of between 21.5¢ 
and 24¢ per Mcef. 


20 See pp. 6-7, supra. 
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With the Supreme Court’s Catco decision of June 22, 
1959 this important escape hatch from regulation was 
closed. The Commission was apprised (again over its 
objections) that the pertinent standards and objectives of 
the Natural Gas Act were to apply to the producer price 
from the outset of his sale. Although the producer price 
for the new sale would remain subject to future reduction 
to a just and reasonable level, it could not be authorized by 
the Commission, even on an initial basis, without demon- 
stration of its compatibility with the public convenience 
and necessity. That demonstration could not consist 
merely of proof of ‘‘arm’s-length’’ negotiation—notwith- 
standing the size and accessibility of the reserve, the desire 
(‘‘need’’) of the pipeline to sell more gas to its customers 
or other admirable features of the transaction. 

With the Phillips, City of Detroit and Catco decisions 
the Commission’s duty to regulate the conventional pro- 
ducer gas sale, from its inception, throughout its life and 
in the interests of assuring just and reasonable gas rates 
to ultimate consumers, was no longer to be denied, limited 
or evaded. With the passage of six years the Commis- 
sion’s obligation to make a start on the process seemed 
incapable of further postponement. It is not surprising 
that this period should witness the invention of devices to 
annul the anticipated effects of producer regulation. The 
first such invention, so perfectly illustrated in the present 
proceeding, involved an alteration in the form of gas trans- 
fer by substitution of the lease sale for the conventional 
gas sale. This case was to test its efficacy in achieving that 
goal. Obviously the lease sale invention would not be a 
complete success unless 


(1) the producer-seller escaped regulation com- 
pletely—z.e. the duty to demonstrate the public con- 
venience and necessity of his price at the outset and the 
liability to ‘‘just and reasonable’? price reduction 
thereafter, and 


(2) the buyer obtained assurance that the unregnu- 
lated producer price would be approved as a reasonable 
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cost to it—ie. obtained a ‘‘satisfactory”’ certificate of 
public convenience and necessity. 


Thanks to Opinion No. 322 the lease sale device has 
proven successful in every objective—a fact which cannot 
fail to be noted with interest by every member of the gas 
producing industry. With Commission blessing the parties 
have here accomplished indirectly exactly the results that 
Phillips, City of Detroit and Catco would prohibit if 
attempted directly. As the result of the $181,065,000 pay- 
ment to producers, Texas Eastern will incur a permanent 
gas cost of 22.89¢ per Mcf. There is no record evidence, 
in the City of Detroit sense, that $181,065,000 is a just 
and reasonable price for the Rayne Field reserve. There 
is no record evidence, in the Catco sense, that the result- 
ing 22.89¢ pipeline cost is required by public convenience 
and necessity. Yet the Commission has sanctioned both 
and declared this welcome private relief from its statu- 
tory burdens to be in the public interest.2" Thereby, and 
without Congressional assistance, the respondent and the 
gas producers have managed, in effect, to repeal the Natural 
Gas Act and to overrule three decisions of this Court and 
the Supreme Court of the United States. 

If this determination is permitted to stand, as everyone 
concerned with the natural gas industry is only too keenly 
aware, six years of endeavor to require FPC regulation of 
producer natural gas sales, with the objective of under- 
writing just and reasonable gas rates to consumers, will 
have been critically sabotaged. We urge this Court to 

21In contrast, note its standards of public convenience and necessity 
in the pre-Phillips days when it believed producer gas prices entirely 
outside the scope of its regulatory authority: “We think it appropriate in 
this (pipeline Section 7) case to reemphasize some of our responsibilities 
under the Natural Gas Act in determining whether authorization of a 
project subject to our jurisdiction is required by the public convenience and 
necessity ... We must ascertain not only the need for gas in the area to 
be served... We must ascertain whether the applicant has a gas supply 
committed to it reasonably adequate for the service proposed and AMA 
whether the terms and conditions of its purchase are Vaveratte from the 
viewpoint of the consumer whose welfare must be our special concern. In 
order to warrant the issuance of a certificate of public convenience and 
necessity we must be convinced that an applicant has an adequate supply 


available to it under favorable terms... .” Commonwealth Natural Gas 
Corp., 9 F. P. C. 70, 85. Emphasis supplied. 
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affirm the integrity of its own decisions and those of the 
Supreme Court, at least unless and until overturned by 
lawful (i.e. Congressional) authority, by holding that public 
convenience and necessity, on the record in this proceeding, 
has not been shown to permit, much less to require, the 
Commission’s all-too enthusiastic surrender of its own 
statutory obligation and the consumers’ hard-earned, thrice 
vindicated, right to the determination of just and reason- 
able charges for producer gas sales. 


Conclusion. 


The determination and order on review should be 
reversed and the case remanded to the respondent for 
reconsideration and redetermination in the light of Phillips 
Petroleum Co. v. State of Wisconsin; City of Detroit v. 
F. P. C. and Atlantic R’f’g Co. v. Pub. Serv. Comm’n., 
supra. 


Respectfully submitted, 


Kent H. Brown, 
Counsel to the Public Service 
Commission of New York, 

Attorney for Petitioner, 
Office and Post Office Address, 
55 Elk Street, 

Albany 1, New York. 


Barsara M. Sucnow, 
Grorce H. Kenny, 
Of Counsel. 


May 28, 1960 
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The pertinent provisions of the Natural Gas Act of 
June 21, 1938, c. 556, 52 Stat. 821; as amended by Act 
of February 7, 1942, c. 49, 56 Stat. 83; 15 U.S.C. $§ 717- 
717w, are as follows: 


Section 4. (a) All rates and charges made, demanded, 
or received by any natural-gas company for or in connec- 
tion with the transportation or sale of natural gas sub- 
ject to the jurisdiction of the Commission, and all rules 
and regulations affecting or pertaining to such rates or 
charges, shall be just and reasonable, and any such rate 
or charge that is not just and reasonable is hereby declared 
to be unlawful. 


(d) Unless the Commission otherwise orders, no change 
shall be made by any natural-gas company in any such rate, 
charge, classification, or service, or in any rule, regulation, 
or contract relating thereto, except after thirty days’ notice 
to the Commission and to the public. Such notice shall be 
given by filing with the Commission and keeping open for 
public inspection new schedules stating plainly the change 
or changes to be made in the schedule or schedules then 
in force and the time when the change or changes will go 
into effect. The Commission, for good cause shown, may 
allow changes to take effect without requiring the thirty 
days’ notice herein provided for by an order specifying the 
changes so to be made and the time when they shall take 
effect and the manner in which they shall be filed and 

' published. 


(e) Whenever any such new schedule is filed the Com- 
mission shall have authority, either upon complaint of 
any State, municipality, or State commission, or upon its 
own initiative without complaint, at once, and if it so 
orders, without answer or formal pleading by the natural- 
gas company, but upon reasonable notice, to enter 
upon a hearing concerning the lawfulness of such rate, 
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charge, classification, or service; and, pending such hear- 
ing and the decision thereon, the Commission, upon filing 
with such schedules and delivering to the natural-gas com- 
pany affected thereby a statement in writing of its reasons 
for such suspension, may suspend the operation of such 
schedule and defer the use of such rate, charge, classifica- 
tion, or service, but not for a longer period than five months 
beyond the time when it would otherwise go into effect: 
Provided, That the Commission shall not have authority to 
suspend the rate, charge, classification, or service for the 
sale of natural gas for resale for industrial use only; and 
after full hearings, either completed before or after the rate, 
charge, classification, or service goes into effect, the Com- 
mission may make such orders with reference thereto as 
would be proper in a proceeding initiated after it had become 
effective. If the proceeding has not been concluded and an 
order made at the expiration of the suspension period, on 
motion of the natural-gas company making the filing, the 
proposed change of rate, charge, classification, or service 
shall go into effect. Where increased rates or charges are 
thus made effective, the Commission may, by order, require 
the natural-gas company to furnish a bond, to be approved 
by the Commission, to refund any amounts ordered by the 
Commission, to keep accurate accounts in detail of all 
amounts received by reason of such increase, specifying by 
whom and in whose behalf such amounts were paid, and, 
upon completion of the hearing and decision, to order such 
natural-gas company to refund, with interest, the portion of 
such increased rates or charges by its decision found not 
justified. At any hearing involving a rate or charge sought 
to be increased, the burden of proof to show that the 
increased rate or charge is just and reasonable shall be upon 
the natural-gas company, and the Commission shall give to 
the hearing and decision of such questions preference over 
other questions pending before it and decide the same as 
speedily as possible. 
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Secrion 5. (a) Whenever the Commission, after a 
hearing had upon its own motion or upon complaint of any 
State, municipality, State commission, or gas distributing 
company, shall find that any rate, charge, or classification 
demanded, observed, charged, or collected by any natu- 
ral-gas company in connection with any transportation 
or sale of natural gas, subject to the jurisdiction of the 
Commission, or that any rule, regulation, practice, or 
contract affecting such rate, charge, or classification is 
unjust, unreasonable, unduly discriminatory, or preferen- 
tial, the Commission shall determine the just and reasonable 
rate, charge, classification, rule, regulation, practice, or 
contract to be thereafter observed and in force, and shall 
fix the same by order: Provided, however, That the Com- 
mission shall have no power to order any increase in any 
rate contained in the currently effective schedule of such 
natural-gas company on file with the Commission, unless 
such increase is in accordance with a new schedule filed by 


such natural-gas company; but the Commission may order 
a decrease where existing rates are unjust, unduly dis- 
criminatory, preferential, otherwise unlawful, or are not 
the lowest reasonable rates. 


Secrion 7. (a) Whenever the Commission, after notice 
and opportunity for hearing, finds such action necessary 
or desirable in the public interest, it may by order direct 
a natural-gas company to extend or improve its transpor- 
tation facilities, to establish physical connection of its 
transportation facilities with the facilities of, and sell 
natural gas to, any person or municipality engaged or 
legally authorized to engage in the local distribution of 
natural or artificial gas to the public, and for such pur- 
pose to extend its transportation facilities to communities 
immediately adjacent to such facilities or to territory 
served by such natural-gas company, if the Commission 
finds that no undue burden will be placed upon such 
natural-gas company thereby: Provided, That the Com- 
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mission shall have no authority to compel the enlarge- 
ment of transportation facilities for such purposes, or to 
compel such natural-gas company to establish physical 
connection or sell natural gas when to do so would impair 
its ability to render adequate service to its customers. 


(c) No natural-gas company or person which will be 
a natural-gas company upon completion of any proposed 
construction or extension shall engage in the transporta- 
tion or sale of natural gas, subject to the jurisdiction of 
the Commission, or undertake the construction or exter- 
sion of any facilities therefor, or acquire or operate any 
such facilities or extensions thereof, unless there is in 
force with respect to such natural-gas company a certifi- 
cate of public convenience and necessity issued by the 
Commission authorizing such acts or operations: Pro- 
vided, however, That if any such natural-gas company or 
predecessor in interest was bona fide engaged in trans- 
portation or sale of natural gas, subject to the jurisdic- 
tion of the Commission, on the effective date of this amend- 
atory Act, over the route or routes or within the area 
for which application is made and has so operated since 
that time, the Commission shall issue such certificate with- 
out requiring further proof that public convenience and 
necessity will be served by such operation, and without 
further proceedings, if application for such certificate is 
made to the Commission within ninety days after the effec- 
tive date of this amendatory Act. Pending the determi- 
nation of any such application, the continuance of such 
operation shall be lawful. 

In all other cases the Commission shall set the matter 
for hearing and shall give such reasonable notice of the 
hearing thereon to all interested persons as in its judg- 
ment may be necessary under rules and regulations to be 
prescribed by the Commission; and the application shall 
be decided in accordance with the procedure provided in 
subsection (e) of this section and such certificate shall be 


A-5 
Appendix. 


issued or denied accordingly: Provided, however, That 
the Commission may issue a temporary certificate in cases 
of emergency, to assure maintenance of adequate service 
or to serve particular customers, without notice or hear- 
ing, pending the determination of an application for a 
certificate, and may by regulation exempt from the re- 
quirements of this section temporary acts or operations 
for which the issuance of a certificate will not be required 
in the public interest. 


(e) Except in the cases governed by the provisos con- 
tained in subsection (c) of this section, a certificate shall 
be issued to any qualified applicant therefor, authorizing 
the whole or any part of the operation, sale, service, con- 
struction, extension, or acquisition covered by the applica- 
tion, if it is found that the applicant is able and willing 
properly to do the acts and to perform the service pro- 
posed and to conform to the provisions of the Act and the 
requirements, rules, and regulations of the Commission 
thereunder, and that the proposed service, sale, operation, 
construction, extension, or acquisition, to the extent au- 
thorized by the certificate, is or will be required by the 
present or future public convenience and necessity; other- 
wise such application shall be denied. The Commission 
shall have the power to attach to the issuance of the cer- 
tificate and to the exercise of the rights granted there- 
under such reasonable terms and conditions as the public 
convenience and necessity may require. 
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NOW COMES Texas Eastern Transmission Corporation 
(Texas Eastern), Intervenor, and files herewith its Petition 
for Rehearing of the opinion and decision of this Court 
dated December 8, 1960. The grounds for this Petition are 
as follows: 


1. The Court erred in holding that insofar as the order 
under review purports to pass favorably upon the price 
aspects of the gas lease acquisitions, it is unsupported by 
substantial evidence in the record and cannot stand. 


2. The Court erred in applying the CATCO decision 
to the instant case which does not involve “an unconditional 
certificate to make new sales of natural gas at proposed 
prices which are ‘out of line’ with existing prices, or which 
will tend to have an inflationary impact on the natural gas 
market * * *.” 

3. The Court erred in holding that the price of gas 


under the lease acquisition is high enough to be in the dis- 
puted area to which the CATCO rule applies. 
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4, The Court erred in failing to grant Intervenor’s 
Motion to Dismiss the Petition for Review on the grounds 
that Petitioner is not aggrieved by the order sought to be 
reviewed and the Application for Rehearing does not 
comply with the provisions of Section 19 of the Natural 
Gas Act. 


WHEREFORE, Texas Eastern prays for rehearing by 
the Court of its opinion issued herein on December 8, 1960 
and moves the Court to vacate such opinion and enter an 
order herein affirming the order under review and for such 
other relief as the Court may deem proper. 


Respectfully submitted, 


Texas Eastern TRANSMISSION 
CoRrPORATION 


Maztin L. Friepman, Attorney 
923 Pennsylvania Bldg. 
Washington 4, D. C. 


Wruum D. Deaxrss, Jz. 
llth Floor Esperson Bldg. 
Houston 2, Texas 


Jack D. Heap 
9th Floor Memorial 
Professional Bldg. 
Houston 2, Texas 


Kerr M. Pysurn 
Suite 852 Pennsylvania Bldg. 
Washington 4, D. C. 
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United States Court of Appeals 


For tae District or CoLumsia Circuit 
No. 15,412 


Pusric Service Commission oF THE State or NEw Yorx, 
Petitioner, 
Vv. 


FeperaL Power Commission, 
Respondent, 


Texas Eastern TRANSMISSION CoRPORATION, 
Intervenor. 


BRIEF IN SUPPORT OF INTERVENOR’S PETITION 
FOR REHEARING 


. The court erred in holding that insofar as the order 
under review purports to pass favorably upon the price 
aspects of the gas lease acquisitions, it is unsupported 
by substantial evidence in the record and cannot stand. 


Petitioner has misled this Court into erroneously treat- 
ing the order under review as purporting to pass upon the 
pricing aspects, per se, of the gas lease acquisitions. This, 
the Commission did not do. Instead, the Commission stated 
in its opinion that “*we have considered all the circum- 
stances pertaining to the company’s acquisition of the 
Rayne Field leases and the effects of this transaction on 
the need and convenience of the public proposed to be 
served, including the extent and accessibility of this gas 
supply; the benefits thereof in enabling Texas Eastern to 
meet consumer demands; the terms and conditions of the 
lease sale and purchase agreements including the price to 
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Texas Eastern of the gas thereunder; the claimed savings 
accruing to Texas Eastern from acquiring the leases rather 
than purchasing the gas under gas purchase contracts; and 
the other facts present here. And we conclude that the 
company’s modified project, as it would include and rely on 
the acquisition of the Rayne Field leases, is required by 
the public convenience and necessity and otherwise meets 
the requirements of Section 7 (e) of the Act” (R. 3717). 

Since it is clear that the Commission considered all of the 
aspects of the lease acquisition in reaching its conclusion 
that Texas Eastern’s pipeline expansion project was re- 
quired by the public convenience and necessity, this Court 
obviously cannot consider the price of the leases alone in 
determining whether the Commission’s conclusions were 
supported by the substantial evidence. Indeed, price is com- 
pletely meaningless unless considered in context with all 
aspects of the entire transaction. 

When the record is considered as a whole, it is abundantly 
clear that there was substantial evidence to support the 
Commission’s findings that the Texas Eastern expansion 
project, as it would include and rely upon the acquisition 
of the Rayne Field leases (including, but not limited to, 
the price aspect of the acquisition), was required by the 
publie convenience and necessity. For example, the undis- 
puted evidence conclusively established the following facts: 


1. There was an urgent need for the additional volumes 
of gas to be supplied by Texas Hastern’s project (R. 3715). 


2. In order to supply the requirements of its customers, 
it was necessary for Texas HBastern to seek gas supplies 
in new areas. The large uncommitted gas reserves in South 
Louisiana made that area the most logical place for Texas 
Eastern to seek these new reserves (R. 114). 


7 


3. The Rayne Field contained one of the largest uncom- 
mitted gas reserves in Louisiana and its close proximity 
to Texas EHastern’s existing pipeline system made it pos- 
sible for Texas Eastern to connect this major gas reserve 
for a relatively minor expenditure as contrasted with the 
many millions of dollars of capital costs involved in laying 
lateral lines to the offshore and bay water locations of the 
only comparable uncommitted gas reserves in South Louisi- 
ana (RB. 120). 


4. At the time Texas Eastern commenced negotiations 
for the Rayne Field gas, most of its competitors were pay- 
ing and offering prices in excess of 20¢ per MCF for gas 
reserves of smaller magnitude located in more remote, 
inaccessible areas of South Louisiana (R. 120). 


5. The unit cost of the Rayne Field leases is less than 
uncontested certificated initial prices for jurisdictional 
sales of gas from the same area which are not under Court 


or Commission review and is less than the prices paid in the 
area for non-jurisdictional and intrastate gas purchases 
(R. 116, 120-122). 


6. If Texas Eastern had purchased the Rayne Field gas 
under gas purchase contracts at the prevailing price in the 
area, such purchase would have triggered favored nation 
clauses under its existing gas purchase contracts in amounts 
estimated to range up to $15,000,000 per annum (R. 1356, 
3391). 


7. By acquiring the Rayne Field gas reserve through 
lease acquisition rather than gas purchase contracts, Texas 
Eastern avoided any triggering of the favored nation and 
price redetermination clauses of its existing contracts (R. 
1356). Moreover, since the lease acquisition is not a con- 
tract to purchase gas, it cannot have any adverse effect 
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upon the contracts of other pipeline companies or the gas 
market in South Louisiana (R. 1357, 1635). 


= 

8. The price pai he Rayne Field leases is fixed for all 
time and the gas consumers are therefore assured of a 
stable price without the danger of future price escalations 
and price increases inherent in gas purchase contracts (R. 
1626). Further, there is a probability that additional re- 
serves exist in untested sands covered by the leases acquired 
by Texas Eastern, with the result that the estimated unit 
cost of the leases will be reduced with consequent additional 
benefits to the gas consumers (R. 1455). 


9. By acquiring the Rayne Field leases, Texas Eastern 
eliminated the minimum take or pay for requirements of 
the usual gas purchase contract and thereby increased the 
flexibility of its over-all pipeline operations with resulting 
benefits to the gas consumers (R. 1622). 


10. Texas Eastern did not assume liability for the prom- 
issory notes in the amount of $121,975,200 given as a part 
of the consideration for the leases, and thus the gas con- 
gumers are protected from an unforeseen catastrophic loss 
of the Rayne Field gas reserve (R. 1654, 1656). 


11. The cost of the Rayne Field leases would not make 
it necessary for Texas Eastern to file an application for an 
increase in its rates (R. 851-854). 


The foregoing and other evidence in support of the Com- 
mission’s conclusions stands undisputed in the record. It is 
clear that such evidence meets all of the standards of “sub- 
stantial evidence” prescribed by the Supreme Court in 
Universal Camera Corp. v. National Labor Relations Board, 
340 U.S. 474 (1950), O’Leary v. Brown-Pacific-Mazxon, 340 
U.S. 504 (1950), and Cardillo v. Liberty Mutual Insurance 
Co., 330 U.S. 469 (1947). It is equally clear that Petitioner, 
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who did not offer a scintilla of evidence, failed to sustain 
the heavy burden of upsetting the presumption of validity 
which must be accorded the Commission’s decision. Edwards 
v. Capital Airlines, 84 U.S. App. D. C. 346, 176 F. 2d 755 
(1949), Southern Stevedoring v. Henderson, 175 F. 2d 863 
(5th Cir. 1949), Lone Star Gas v. Texas, 304 U.S. 224 
(1938). It is well established that a complaining party can- 
not meet the burden of proving the invalidity of an agency 
order by attacking the substantial evidence adduced by the 
prevailing party, but instead must himself submit evidence 
sufficiently clear and satisfactory to overturn the order. 
Allen v. St. Louis I. M. é 8. R. Co., 230 U.S. 553, 560 (1913), 
Atlantic Coastline Railroad Co. v. Florida, 295 U.S. 301 
(1935) and Norfolk & Western R. Co. v. North Carolina, 297 
U.S. 682, 689 (1936). 


2. The court erred in applying the CATCO decision to the 
instant case which does NOT involve “an unconditional 
certificate to make new sales of natural gas at proposed 


prices which are ‘out of line’ with existing prices, or 
which will tend to have an inflationary impact on the 
natural gas market * * *.” 


The Court correctly interprets the case of Atlantic Refin- 
ing Company v. Public Service Commission, 360 U.S. 378 
(1959) (““CATCO”) as holding that “where a natural gas 
company seeks an unconditional certificate to make new 
sales of natural gas at proposed prices which are ‘out of 
line’ with existing prices, or which will tend to have an 
inflationary impact on the natural gas market, it is under 
an obligation to demonstrate upon the record the reasons 
why such increased prices are justified by the ‘public con- 
venience and necessity’.” (Slip opinion p. +). However, 
the Court erred in attempting to apply such decision to this 
case which does not involve any analogous facts. In this 


10 


ease, the only sales proposed are under Texas Eastern’s 
established tariff and rate schedules. Thus, by no stretch 
of imagination can it be said that the sales prices are “out 
of line” or will tend to have an “inflationary impact” on the 
gas market. 

Moreover, even if it is assumed arguendo that the 
rationale of the CATCO decision is applicable to the Rayne 
Field lease acquisition, the decision does not form the basis 
for a reversal of the order under review. The CATCO case 
was concerned solely with applications filed by independent 
producers seeking a certificate to make jurisdictional sales. 
No evidence was offered in CATCO to show that the sales 
were required by the public convenience and necessity and 
the case was characterized by the Supreme Court as a sit- 
uation “where the proposed price is not in keeping with the 
public interest because it is out of line or because its ap- 
proval might result in a triggering of general price rises 
or an increase in the applicant’s existing rates by reason 
of ‘favored nation’ clauses or otherwise.” (370 U.S. 378, 
391). 

In the instant case, on the other hand, it was established 
by the undisputed substantial evidence that Texas East- 
ern’s pipeline project, as it included the Rayne Field lease 
acquisition, was required by the public convenience and 
necessity (R. 3714-3722). It was further established that 
the unit price of the lease acquisition was not “out of line” 
and since it was not a gas purchase contract, the acquisition 
could not result in a triggering of general price rises or an 
increase in Texas Eastern’s existing rates by reason of 
“favored nation” clauses or otherwise (R. 3720). 

Clearly, therefore, the Rayne Field lease acquisition did 
not involve any facts analogous to those present in the 
CATCO case. Quite the contrary, it was conclusively 
proved that the lease acquisition enabled Texas Eastern 
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and the customers it serves to avoid all of the dangers 
inherent in gas purchase contracts which the Supreme 
Court warned against in the CATCO case. Further, the 
gas consumers will realize the many additional benefits 
referred to in the Commission’s opinion which could not 
have been achieved under gas purchase contracts of the type 
involved in the CATCO case (R. 3719-3721). Accordingly, 
if the CATCO case is applicable here, it supports the con- 
clusions reached by the Commission. 


3. The court erred in holding that the price of the lease 
acquisition is high enough to be in the disputed area to 
which the CATCO rule applies. 


In its opinion the Court states that “the difficulty of com- 
paring an ordinary gas purchase contract with what is 
here proposed is manifest” (slip opinion page 4). Yet, 
despite its recognition of this basic fact, the Court makes 
no attempt to weigh the relative advantages and disad- 
vantages between the Rayne Field lease acquisition and the 
CATCO contracts in arriving at its erroneous conclusion 
that the price paid for the Rayne Field leases “is high 
enough to be in the undisputed area to which the CATCO 
rule applies” (slip opinion page 4). 

The Court completely ignores the fact that the price 
paid for the Rayne Field leases is fixed for all time (BR. 3720) 
while the gas purchase contracts involved in the CATCO 
case provide for fixed price increases of 2¢ per MCF each 
» pears plus provisions for indeterminate favored nation in- 
creases and tax reimbursements (RB. 2492, 360 U.S. 378, 
383). The Court likewise ignores the fact that the CATCO 
gas purchase contracts impose stringent minimum take or 
pay for obligations upon the pipeline purchaser as compared 
to the complete flexibility and control of gas takes afforded 
Texas Eastern by the Rayne Field lease acquisition (R. 
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3720). Similarly, the Court closed its eyes to the fact that 
the Rayne Field lease acquisition completely avoids the 
favored nation triggering and inflationary impact on the gas 
market inherent in the CATCO contracts (R. 3720). In 
short, in spite of the difficulty stated by the Court of making 
such a comparison the Court nevertheless has attempted to 
compare the prices of these two entirely different transac- 
tions without taking into account any of the many distinc- 
tions which have a direct and fundamental bearing upon 
price. 

Further, even if it was proper to compare the price per 
se of the Rayne Field lease acquisition with the price pro- 
vided for in the CATCO contracts, the Court erred in 
utilizing for the purpose of such comparison the fallacious 
computation of a 22.89¢ per MCF Rayne Field unit price 
advanced by Petitioner.1 This computation by Petitioner 
erroneously includes State of Louisiana severance taxes in 
the amount of 2.3¢ per MCF for the royalty gas even though 
the undisputed evidence established that Texas Eastern 
would not pay any part of such tax on the royalty gas 
(R. 1591). Petitioner’s computation is further unfairly 
inflated by the inclusion of estimated payments to royalty 
owners of 22.6¢ per MCF and an estimated rate of return of 
634% to Texas Eastern plus related income taxes. It is 
clear from the Commission’s opinion that the Commission 
did not sanction these estimates but instead referred to 
them only for the purpose of illustration (R. 3720). 

It is also clear that the estimated 22.6¢ per MCF royalty 
payments do not constitute any part of the consideration 
paid by Texas Eastern for the Rayne Field leases. On the 

1In rebuttal argument before this Court, to which Texas Eastern did 

not have an opportunity to reply, counsel for Petitioner represented 
that the 22.89¢ per MCF computation was made by the Commission. 


An examination of the Commission’s opinion will reveal that this 
statement by Petitioner’s counsel was erroneous. 
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contrary, the obligation to pay royalty stems from the usual 
provisions of the ordinary commercial oil and gas leases 
which require the lessee to pay a royalty based upon the 
market value of the gas as and when produced (R. 1427- 
1429). Such payments are a necessary adjunct to the pro- 
ducing business regardless of who owns the leases or how 
or when they are acquired. Obviously, the amount of 
royalty payments will fluctuate from time to time with 
fluctuations of the market value of gas in area. Similarly, 
the rate of return Texas Eastern may be permitted to 
realize on its investment was not a part of the price paid 
for the Rayne Field leases and can only be determined in an 
appropriate rate case (R. 3720). 

Moreover, it should be noted that the CATCO case was 
concerned only with the price to be received by the pro- 
ducer-sellers and the impact of that price upon the gas 
market. It was not concerned with amounts paid to royalty 
owners or rate of return to the pipeline purchaser. There- 
fore, if any valid comparison can be made of price per se 
between the Rayne Field lease acquisition and the CATCO 
contracts, it must of necessity be confined to the price paid 
to the sellers in each instance. The Court correctly ob- 
serves on Page 3 of its opinion that the total price paid to 
the sellers of the Rayne Field leases was $134,394,700. It 
was conclusively established that the proven recoverable 
gas reserves attributable to the interest of the sellers in 
the leases acquired for this total consideration are not less 
than 783,498,800 MCF (R. 1355). Thus, the unit price paid 
to the sellers of the leases is not more than 17.15¢ per MCF 
(R. 3719, 3720). 

In the CATCO case, the initial price, exclusive of tax 
reimbursement, payable to the producer-sellers was 21.4¢ 
per MCF and the average fixed price over the 20-year life 
of the contract was 25¢ per MCF (R. 2492) as compared to 
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the above mentioned fixed unit price not in excess of 17.15¢ 
per MCF received by the sellers of the Rayne Field leases 
(R. 1355). If taxes are taken into account, the initial price 
payable under the CATCO contracts on the basis of present 
state production taxes would be 23.15¢ per MCF and the 
average price would be 26.75¢ per MCF as compared to a 
fixed unit price, including state tax payments, of not more 
than 19.45¢ per MCF for the Rayne Field leases. 

Thus, regardless of whether the unit price for the Rayne 
Field leases is computed as including or excluding state 
severance taxes, it is well below the price involved in the 
CATCO case and is not out of line with authorized initial 
prices for gas sales in the same general area certificated 
both before and after the CATCO decision in proceedings 
which are not under Court or Commission review. 

Examples of higher approved prices in the Rayne Field 
area may be found in Exhibit No. 47 introduced by the 
Commission Staff during the first phase of this proceeding 
(R. 2547-2563). Such exhibit shows that as of October 1, 
1957, certain producers in the area were receiving an ap- 
proved price of 21¢ per MCF for sales to American Louisi- 
ana Pipe Line Company and other producers were collecting 
approved prices ranging up to 21.4¢ per MCF for sales to 
United Fuel Gas Company. In FPC Docket Nos. G-13082, 
et al, the Commission on April 18, 1958, issued final certifi- 
cates authorizing a large number of sales in Southern Loui- 
siana to Southern Natural Gas Company at an initial price 
of 22.8¢ per MCF (19 FPC 558) and by order issued June 
12, 1958, in Docket Nos. G-12712, et al, the Commission 
granted final approval for sales to United Gas Pipe Line 
Company in Southern Louisiana at an initial price of 22.55¢ 
per MCF (19 FPC 931). All of the above mentioned prices 
were approved prior to the issuance of the Commission’s 
Order No. 210, on December 3, 1958, which granted pro- 
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ducers in Louisiana the right to file rate increases to reflect 
reimbursements for an increase in the Louisiana severance 
tax which became effective December 1, 1958. Such order 
had the effect of approving an increase in the above men- 
tioned prices by amounts ranging from 1.5¢ per MCF to 
.875¢ per MCF. 

By order dated April 28, 1960, in Docket No. 15365 this 
Court dismissed on jurisdictional grounds a Petition for 
Review of a Commission order certificating sales in South- 
ern Louisiana to Trunkline Gas Company at an initial price 
of 22¢ per MCF plus tax reimbursement in an amount not 
less than 1.8¢ per MCF for a total approved price of at least 
23.8¢ per MCF (21 FPC 704). Further, by First Amendment 
to its Statement of General Policy No. 61-1 issued October 
25, 1960, the Commission approved an area price of 21.5¢ 
per MCF, exclusive of tax reimbursement, for initial sales 
in the South Louisiana area. Obviously, therefore, the 17.15¢ 
per MOF unit price received by the sellers of the Rayne 


Fiela teases is well in line with established approved prices 
for gas sales in the same general area. 


4. The court erred in failing to grant intervener’s motion 
to dismiss the petition for review on the grounds that 
petitioner is not aggrieved by the order sought to be 
reviewed and that the application for rehearing does not 
comply with the provisions of Section 19 of the Natural 
Gas Act. 


It is well settled that as a prerequisite to a review of an 
order of the Federal Power Commission under Section 
19(b) of the Natural Gas Act, the Petitioner must show 
actual and present aggrievement by the order sought to be 
reviewed. The Cincinnati Gas and Electric Company v. 
Federal Power Commission, 101 U.S. App. D.C. 1, 246 F. 
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2d 688 (1957). In the instant case, this Court has found, and 
Petitioner admits, that “it was entirely within the Com- 
mission’s power to certify the pipeline construction pro- 
gram without passing upon the financial merits of the gas 
acquisition arrangement” (Slip Opinion p. 3). Since the 
Commission’s action in certificating the expansion program 
was admittedly proper, it is obvious that Petitioner could 
not be aggrieved by findings made by the Commission which 
were not necessary to support its order. National Labor 
Relations Board v. Newport News Shipbuilding and Dry 
Dock Company, 308 U.S. 241 (1939), Panhandle Eastern 
Pipe Line Company v. Federal Power Commission, 

App. D.C. ........ , 169 F. 2d 881 (1948). 

According to Petitioners own admissions, if the Commis- 
sion erred in its findings concerning the lease acquisition, 
such error was not sufficient to change its ultimate con- 
clusion that Texas Eastern’s application for a certificate 
should be granted. Hence, the Commission’s findings in this 
respect cannot be said to have affected substantial rights of 
Petitioner within the meaning of 28 U.S.C., Section 2111 and 
cannot be the basis for a reversal by this court. Accordingly, 
the Court erred in failing to grant Texas Eastern’s motion 
to dismiss. United States v. Borden Company, 347 U.S. 
541 (1954). 

The Court further erred in failing to dismiss the petition 
for review because the application for rehearing does not 
comply with the requirements of Section 19(a) of the Nat- 
ural Gas Act, 15 USC 717 r(a), 52 Stat. 831. An examination 
of the application for rehearing will reveal that it is fatally 
deficient in that it fails to set forth specifically the ground 
or grounds upon which it is based. Therefore, Petitioner 
has no standing to prosecute this appeal. Federal Power 
Commission v. Colorado Interstate Gas Co., 348 U.S. 492, 
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Marshall Field & Co. v. NLRB, 318 U.S. 253 (1943) ; NERB 
v. Seven-Up Company, 344 U.S. 344, (1953). 


CONCLUSION 


For the reasons hereinabove set forth, it is submitted that 
this Court’s opinion of December 8, 1960 should be vacated 
and an order entered herein affirming the Commission order 
under review. 


Respectfully submitted, 


Martin L. FriepMan, 
Attorney for Texas Eastern 
Transmission Corporation 


December 21, 1960 
Of Counsel: 


Jack D. Heap 

General Counsel 
Wim D. Deaxrns, JR. 
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QUESTIONS PRESENTED 


An interstate natural-gas pipeline company sought to 
expand its transportation and sale facilities. In order to 
meet consumer need for a greater gas supply it planned 
itself to produce from certain previously-unoperated leases. 
It planned to acquire the leases from several assignors 
without Federal Power Commission approval, as it was 
free to do. It applied, however, for certificate authority 
to construct transmission facilities, and to transport 
through its pipeline, deliver, and sell the gas it would pro- 
duce from the leaseholds. The Commission issued the 
certificate applied for. In respondent’s opinion the ques- 
tions are: 


1. Whether the Commission, having taken into account 
the pipeline company’s leasehold acquisition costs, abused 
its discretion in determining that ‘‘public convenience and 
necessity’’ required the expansion of jurisdictional activ- 
ities. 


2. Whether the Commission abused its diseretion by re- 
fusing to insist that the pipeline company develop on the 
record, not only its own costs, but the assignors’ costs as 
well. 
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Summary of argument 


I. The Commission has not authorized the sale of the Rayne field leases 
or their acquisition by Texas Eastern; it has merely considered the 
acquisition in authorizing Texas Eastern to construct and operate 
other facilities 
A. The Act does not require that Texas Eastern secure a certificate 
authorizing acquisition of the leases 

B. The Act does not require the assignors to secure either abandon- 
ment permission or certificate authority to sell their leases 

C. The Commission properly considered the costs of Texas Eastern ’s 
non-jurisdictional acquisition as bearing upon the ‘‘public con- 
venience and necessity’’ of Texas Eastern’s proposed project .. 


The Commission could reasonably determine that ‘‘public convenience 
and necessity’? required Texas Eastern’s project without inquiring 
into the assignors’ original leasehold costs ......-.- Amasststozs oe 


A. For the purpose of regulating Texas Eastern’s rates the Com- 
mission may properly take into account Texas Eastern’s actual 
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BRIEF FOR RESPONDENT FEDERAL POWER 
COMMISSION 


COUNTERSTATEMENT OF THE CASE 


This petition seeks review of a Federal Power Com- 
mission order which authorizes expanded deliveries and 
sales of natural gas by Texas Eastern Transmission Cor- 
poration to several utilities along its system—the gas to be 
produced by Texas Eastern itself from leaseholds it would 
buy in Acadia Parish, Louisiana. Petitioner, Public Serv- 
ice Commission of the State of New York (PSC),? objects 


1 PSC was a party to the certificate proceeding before the Commission. 
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neither to the increased sales nor the transportation facil- 
ities which the Commission authorizéd. The Commission’s 
order does not authorize the purchase of the leases 
—undisputedly such authorization is outside its jurisdic- 
tion (infra, p. 17). But petitioner complains that by 
authorizing the transportation and sale of gas which Texas 
Eastern will produce from the leaseholds, the Commission 
has given a “‘blessing’’? to the price Texas Eastern pro- 
poses to pay for the leaseholds in that non-jurisdictional 
transaction. Petitioner would ‘‘damn’’ the price, not 
“‘bless’’ it; and for such apostolic error it asks the Court 
to declare the Commission’s order unlawful 


1. Texas Eastern’s Application 


Texas Eastern owns and operates an interstate gas pipe- 
line system extending from Mexico to New York Fitisa 
““natural-gas company”? within the meaning of the Act. 
Texas Eastern applied to the Commission for a certificate 
authorizing the construction of pipeline facilities and the 
delivery and sale of natural gas.* In order to show the 
adequacy of its gas supply to justify the construction, 
Texas Eastern spread before the Commission its plan 
of acquiring and operating certain leaseholds in Rayne 
field, Louisiana. 


2The word ‘‘bdlessing’’ in petitioner’s brief is used three times to char- 
acterize the effect of the Commission’s certification of transportation on the 
Prices paid for the leaseholds (Pet. Br. 11, 24). 


3A system map appears at R. 2283. Texas Eastern’s diversified interests 
inelude oil and gas production, petroleam products pipelining, and oil refining. 


4 Natural Gas Act, Act of June 21, 1938, ¢. 556, 52 Stat. 821-833, as 
amended, 15 U.S.C. 717-717w. 


5 Texas Eastern’s applications were in F.P.C. Docket Nos. G-12446 and 
G-12447, The latter docket represents the separate application of a former 
affiliate, Texas Eastern Penn-Jersey Transmission Corporation. The two 
companies merged during the course of the administrative proceedings. . 
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Texas Eastern planned to buy the leases from the four 
companies® (hereinafter referred to as ‘‘assignors’’”) 
which were the original grantees from the landowners. 
Texas Eastern also planned to acquire certain minority 
interests in Rayne field. 

PSC’s complaint centers about the sale of leases. It 
does not concern a purchase of gas in place within the 
underground reservoir (which Louisiana mineral law does 
not recognize). Nor does it involve a contract to sell gas 
as produced by the assignors. It is true that initially the 
four assignors planned to produce and operate the field 
themselves. They contracted to sell to Texas Eastern and 
applied for certificates of convenience and necessity. Prior 
to Commission action, however, they terminated the con- 
tracts and Texas Eastern negotiated a lease transfer 
arrangement instead. So far as we can discern, the original 
program (PSC’s ‘‘Phase I,”’ Br. 3-7) has little bearing 
on the issues before this Court. 

Neither Texas Eastern nor the assignors applied for 
certificates permitting transfer of the leases. PSC has 
never contended that the Act requires such certificates or 
empowers the Commission to issue them.? Nevertheless 
it bases its controversy on the acquisition costs. 

Texas Eastern’s project depended on acquiring gas in 
Rayne field in order to meet consumer need for 101,660 


6 Continental Oil Company, M. H. Marr, Sun Oil Company, and General 
Crade Oil Company. 


7 We use ‘‘assignors’’ for the sake of clarity. PSC refers to the companies 
as ‘‘producers’’ and it is true that they are elsewhere engaged in production. 
In terms of their overall company operations the assignors are <<independent. 
producers’’ (as well as “<nataral-gas compani¢es’’ within the meaning of the 
Act). As regards Rayne field they might fairly be characterized the ‘‘de- 
velopers’’; but they will not produce the gas whose cost is the bone of con- 
tention in this case. 

We discuss the want of Commission jurisdiction over the transfer of 
leases at p. 17, infra. 
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Mcf? per day of additional gas. The Commission’s find- 
ings as to such need, and other ‘‘conventional”’ certificating 
factors such as facilities and financing, are based upon 
an extensive showing at the hearings and are non-contro- 
versial. The only dispute relates to the Commission’s dis- 
cussion of ‘‘Gas supply and acquisition of Rayne Field re- 
serves’’ (R. 3716, 21 FPC 863). The evidence introduced 
by Texas Eastern was uncontroverted. 


2. The Evidence 
a. The Rayne field reserves 


Rayne field includes several tested gas-bearing strata. 
An independent geologist estimated the proven saleable 
reserves in all of Rayne field, as of January 1, 1959, to be 
1,021,221 MMcef”® of which Texas Eastern planned to acquire 
988,771 MMef (R. 1346, 2610)." The geological estimate of 
recoverable reserves is conservative; it rests exclusively 
upon proven gas-bearing sands (R. 1450) and excludes 
other unproven sands which may well contain substantial 
further volumes (R. 1454-5); it assumes abandonment of 
operations when reservoir pressure drops to 515 pounds, 
which would leave some 91,220 MMef of the presently 
proven reserves unrecovered (R. 1455, 1467). The 988,771 
MMef thus estimated represents the reserves underlying 
the acquisitions which PSC questions. 


9“*Mecf’? is the standard abbreviation for one thousand cubic feet. All 
gas volumes in this brief are stated at the standard temperature measurement 
base of 60° Fahrenheit and at a pressure base of 14.73 psia (pounds per square 
inch, absolute). When it comes to deriving a unit cost per Mef for the Rayne 
rs a discrepancy in that some com- 
ponents of that cost were calculated at 14.73 psia (e.g., BR. 1355 as compared 
with R. 1464-7, 1704) and others at 15.025 psia (e.g., all references to 
Louisiana severance tax). Mathematical precision would require an adjustment 
of 2% in some of the components and a lesser percentage in the total cost 
per Mcf. But since none of the parties troubled to call the discrepancy to 
the Commission’s attention we shall follow PSC’s lead in ignoring it. 


10 Million cubic feet. Rayne field is an unusually large gas reserve (R. 
746-7). 


11 The difference between these figures represents gas, to be produced from 
a discrete formation, which has been dedicated to another Pipeline company. 
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The acquisitions encompass two different categories of 
acreage. Some 95% of the surface, and of the reserves,’ 
constituted the ‘‘majority interest.’’? This, in turn, was 
divided into a ‘‘working interest’? held by the four as- 
signors under some 150 leases (R. 2640-2699) and a 
“royalty interest’’ retained by their lessors. Some 5% 
of the surface, the ‘‘minority interest,’’ was held by other 
lessees. Texas Eastern had secured the majority working 
interest, comprising some 79% of all interests in the rele- 
vant acreage, by a complicated transaction which we out- 
line below. It had not yet completed negotiations with 
the owners of royalty and minority interests, which to- 
gether involve some 21% of all interests in the acreage. 
The Commission accepted Texas Eastern’s unchallenged 
forecast that it would shortly secure the royalty and minor- 
ity shares. 

The assignors had developed the leases in the sense that 
they had drilled and successfully completed 18 wells (R. 
1439, 1626). These wells could amply produce the neces- 
sary gas without further drilling (R. 1463). So far as the 
record shows, however, the assignors had made no sales 
of gas and, in that sense, had not operated their leaseholds. 


b. “Form” of the lease sale transaction 


Texas Eastern arranged to acquire the leaseholds 
through an intermediary company, Louisiana Gas Cor- 
poration." The four assignors entered into a contract 
with Louisiana Gas (the ‘‘Lease Sale Agreement”’, R. 2618- 
2624) under which the assignors agreed to sell and Louisi- 


12 Rayne field is largely unitized so that surface acreage determines the pro- 
portionate share which a given producer may withdraw (R. 1449). Under 
Louisiana law, however, no landowner has title to underground reserves in 
place (R. 1412). 


13 Louisiana Gas was created to serve as an intermediary. Its assets are 
nominal. It is not an affiliate of Texas Eastern’s, (Louisiana Gas’ stock- 
holders, officers and directors are members of a law firm which represents 
Texas Eastern.) There was evidence that the device of transferring oil and 
gas leases through an intermediary corporation is not peculiar to the instant 
acquisition (R. 1636-1638). 
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ana Gas to purchase the leases, gas wells anu appurtenant 
equipment.* By that contract, the assignors undertook to 
transfer to Louisiana Gas certain interests in the leases 
by and in accordance with an instrument of ‘¢ Assignment 
and Conveyance’? (R. 2625-2639). The assignors would 
wholly alienate their rights to produce natural gas; they 
would reserve the leasehold rights to any minerals other 
than gas and a “‘production payment”? interest in conden- 
sate liquids extracted from the gas. See, infra, p. 7. 
The agreed sale price was $134,395,700, payable $12,420,500 
in cash and $121,975,200 (R. 2619) in sixteen non-interest 
bearing notes (R. 2777). The notes would fall due on 
sixteen consecutive years and be payable by Louisiana Gas 
in equal monthly installments. Upon acquiring the lease 
interests under the ‘‘ Assignment and Conveyance’’, Louisi- 
ana Gas would make the cash payment, execute the notes, 
and secure payment of the notes by executing an ‘‘Act of 
Mortgage and Pledge’’ (R. 2771-2776) covering the lease 
interests (R. 2621). 

Thereupon, and in accordance with a ‘‘Lease Purchase 
Agreement’’ between Louisiana Gas and Texas Eastern 
(R. 2613-2616), the former would assign its newly-acquired 
interest in the leaseholds to Texas Eastern for $12,420,500 
in cash (payable on the day of the closing between the 
assignors and Louisiana Gas). Texas Eastern would ac- 
quire the leases, wells and related equipment, subject to 
the ‘‘Acts of Mortgage and Pledge,’’ under a ‘“Convey- 
ance’’ from Louisiana Gas (R. 2704-2706). 

Texas Eastern would not assume any corporate liability 
on the sixteen non-interest bearing notes (totalling $121,- 
975,200). Foreclosure of the mortgage would be the as- 
signors’ only recourse in case of default. Texas Eastern 


14 The agreement was conditioned upon (1) approval of assignors’ title to 
the leases by Louisiana Gas’ attorneys, (2) a ruling by the Internal Revenue 
Service that assignors’ gains from the sale of leases were entitled to long- 
term capital gains treatment, (3) the Commission’s certificating construction 
of facilities for transporting the Rayne field gas to market, and (4) with- 
drawal of the assignors’ earlier applications for certificate authority to sell 
gas produced by them from the leases. All of these conditions have been met. 


uf 


would, of course, normally provide Louisiana Gas with 
funds to meet these notes so as to protect the leases from 
foreclosure. But should some disaster, such as ‘‘crater- 
ing’’,® destroy the reservoir Texas Eastern would be free 
to surrender the leases without incurring liability on any 
of the outstanding notes (R. 1723). 

Thus for $134,395,700 Texas Eastern would acquire the 
leases covering majority interest acreage and, consequently, 
the working interest in any gas it produced from them. 
In other words, it would have full title to such gas sub- 
ject only to the royalty interest of the original landowner 
(i.e., the assignors’ grantor, R. 1427-1429), which interest 
it planned also to acquire (see, infra, pp. 8-9). In addition 
to the natural gas, Texas Eastern would acquire the liquid 
condensate removed from the gas subject to a “‘production 
payment’? reserved by the assignors. 

The production payment, in essence, makes Texas East- 
ern the assignors’ agent as to the liquid condensate.’* 
(Condensate includes such hydrocarbons as gasoline, 
propane and butane”) The assignors reserved the 
proceeds from the sale of condensate with two signifi- 
cant limitations. First, Texas Eastern could recover 
the direct expenses of operating Rayne field (plus a 
fixed amount for estimated overheads) out of the con- 
densate revenues. Texas Eastern’s vice-president in 
charge of gas supply explained that the company 
expected these proceeds from sale of condensate would 
fully cover all operating expenses (R. 1633-1634). Second, 
the production payment to the assignors would termi- 
nate altogether prior to the exhaustion of all economically 
recoverable reserves in the reservoir. Thus, toward the 


15 Cratering is a collapse of the formation overlying the reservoir which 
may permit an unchecked escape and loss of gas. Texas Eastern’s policy wit- 
ness described it as a relatively rare phenomenon (R. 1724-1725). 


16 The nature, history, and function of the ‘‘production payment’’ device 
is explained at R. 1627-8, 1632-3. 


17 Such extracted products are generally assumed not to be ‘‘natural gas’’ 
within the meaning of the Act. 
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end of the life of the field, Texas Eastern would probably 
have added revenues from the sale of condensate (R. 1725). 


c. Cost of Rayne field reserves to Texas Eastern 


Texas Eastern presented its proposed accounting treat- 
ment of the costs of acquiring the majority working in- 
terest. It proposed to capitalize the $12,420,500 down pay- 
ment. Upon actual withdrawal of each Mef from the reser- 
voir, Texas Eastern will amortize on a unit depletion basis. 
It intended to expense the $121,975,200 covered by the 
promissory notes, charging each payment to an “‘other de- 
ferred debits’? account as paid. Again, Texas Eastern 
will credit that account, on a unit depletion basis, as each 
Mef is withdrawn. 

A unit direct cost of 17.15 cents per Mef for the majority 
working interest can be arithmetically derived."® While 
17.15 cents per Mef represents the total unit gas revenue 
to the assignors, two additional factors could enter into 
Texas Eastern’s total cost of service. First, Texas East- 
ern expects to earn a return on the capitalized $12,420,500 
(adjusted for amortized depletion) and to pay federal 
income taxes on such return. Second, Texas Eastern, as 
producer of the gas, would have to pay the Louisiana 
severance tax. Texas Eastern computed the return and 
federal tax as 2.3 cents per Mef, assuming a 634% rate of 
return,” which brings the cost up to 19.45 cents per Mef. 
The Louisiana severance tax has been 2.3 cents per Mef, 
at all relevant times. 

Texas Eastern was in the process of negotiating an 
agreement with the royalty and minority interest owners 
(R. 1361). While the terms could not be certain, Texas 
Eastern hoped to pay no more than the 17.15 cents per Mef 
which the (majority) assignors would receive (R. 1358, 
1360-1361). Nonetheless, in order to present a conservative 


18 By dividing 783,498,800 Mef (the majority working interest proportion 
of the estimated reserve of 988,771,000 Mcf) into $134,395,700. 


19 Texas Eastern is requesting that rate of return in a pending rate case, 
in F.P.C. Docket No. G-12706. The Commission has not approved 6% %. 
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picture, Texas Eastern’s evidence instead assumed a max- 
imum cost of 22.6 cents per Mef, exclusive of Louisiana 
severance tax (R. 1358, 1360-1361). When this figure is 
averaged in, the derived unit cost of all gas to be acquired 
in Rayne field is 20.59 cents per Mef. Adding Louisiana 
severance tax” produces a total unit cost to Texas Eastern 
of 22.89 cents per Mef. 

Such estimated unit costs are tentative and subject to 
the following possible infirmities: If, as predicted, there 
turns out to be more gas in the dedicated acreage than 
the tests had proven by January 1, 1959, then the cost 
per Mef will be lower. If the minority and royalty in- 
terests are acquired for less than the 22.6 cents per Mcf 
maximum, then unit costs will be lower. If the Commission 
refuses to authorize a 634% rate of return for Texas 
Eastern then the return, and consequently the cost per 
Mef, will be lower. Finally, the derived unit cost of gas 
gives no weight at all to potential profits from sale of 
condensate toward the end of the life of the field. 

The record does not go behind the acquisition costs to 
Texas Eastern. It does not explore the original costs to 
the assignors of securing or developing these leases or of 
exploring for gas elsewhere. PSC did not request the is- 
suance of subpoenas compelling the assignors to disclose 
such data. 


d. Advantages of purchasing the Rayne field leases 


Whatever the precise unit cost turns out to be, the form 
of the acquisition offers several distinct advantages to 
Texas Eastern, the consumers served by its system, and 
to segments of the public not directly involved herein 
(R. 1356-1358, 1622-1623, 1625-1626, 1632-1636). Con- 
tracts to sell natural gas usually contain escalation 
provisions of one sort or another and thus pose the 
prospect of increasing and uncertain gas prices over the 
life of the contract. The acquisition of leases, coupled 


20 Assuming Texas Eastern pays all such tax. The royalty interest owners 
may have to pay a portion, depending on the exact arrangement negotiated 
with them. 
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with the provision for deducting amounts covering the 
annual expenses of operating Rayne field from the produc- 
tion payment, assured Texas Eastern of a fixed cost. Con- 
tracts to sell gas today oblige the purchaser to take a 
minimum volume when offered or pay for it as if taken. 
Increasingly high minima cause an inflexibility in a pipe- 
line company’s gas supply which acquisition of leases 
avoids. Being its own producer, Texas Eastern will be 
in a position to regulate its takes in terms of the seasonal 
and cyclical needs of its system. ( Cf. R. 1732, 1772.) More- 
over, while gas purchases could activate “‘favored-nations”’ 
and other indeterminate pricing clauses in prior contracts, 
the purchase of leases cannot have such effect on either 
Texas Eastern’s or other pipeline companies’ outstanding 
contracts. 

The advantages of securing at least part of its gas 
supply in the form of developed leases had led Texas East- 
ern to suggest such a transaction to the assignors (R. 
1716). Initially they had preferred themselves to produce 
the leaseholds and to sell such production under contract. 
Even though Texas Eastern wanted to buy the leases, it 
was willing to enter into such contracts because of its 
growing need for new supplies. 

Texas Eastern’s witness” explained why he had recom- 
mended purchase of Rayne field gas (R. 113-125, 134, 142, 
159). In seeking to meet the requests and estimated future 
needs of Texas Hastern’s customers he was limited to 
seeking reserves relatively near to the existing pipeline 
system. The commitment of available reserves in some 
areas, plus intense competition of other purchasers along 
the remainder of the system, made it imperative in his 
mind to seize the opportunity of contracting for the large 
volume of Rayne field gas. Texas Eastern had suffered 


21 He had been vice-president in charge of gas supply at the time of his 
recommendation. 

22 The witness’ reference to over 750 billion cubic feet (R. 120) goes to an 
early reserve estimate of the majority interest, based on more limited tests 
and drilling. Under the final programming Texas Eastern would acquire a 
greater interest and even larger reserves. 
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several reverses in this competition for new gas; the wit- 
ness particularly emphasized the number of intrastate and 
other nonregulated companies buying successfully in the 
field.* Given the proximity of Rayne field to Texas 
Eastern’s system™ and the magnitude of gas available, it 
seemed an extremely desirable source of supply. 

Finally, there was testimony that in the lease sale nego- 
tiations Texas Eastern had based its position on many 
factors, including the market price for both gas leases and 
gas sold under contract, and that the negotiators believed 
the acquisition price to ‘‘be attractive on a comparative 
basis to the people that will consume this gas’? (R. 1712- 
1715). 


3. Arguments to the Commission 


After conclusion of the hearing, Texas Eastern moved 
to omit the presiding examiner’s decision. PSC did not 
object to the motion (R. 3692) which the Commission 
granted on April 6, 1959 (R. 3700-3702). The examiner 
thereupon certified the record to the Commission which 


itself received briefs. Only PSC opposed issuance of the 
certificate applied for, asking that the application be 
denied or that the ‘‘proceeding be remanded to the Presid- 
ing Examiner to determine upon what price for the aequi- 
sition of the Rayne Field leaseholds, public convenience 
and necessity would require authorization of the related 
construction herein proposed by Texas Eastern.””* PSC’s 
principal contention was that the Commission should not 
certificate construction until it had utilized its ‘‘first, last 
and only opportunity to require producer [.e., assignor] 
disclosure of the costs associated with this [Rayne field] 


23 One such purchaser, Consolidated Edison Company of New York, Inc., is 
an out-of-state electric utility which directly purchased gas for boiler fuel. 
The Commission’s attempt to foil that transaction by denying a transporta- 
tion certificate was set aside by the Third Cireuit. The Supreme Court has 
granted petitions for certiorari. See, infra, p. 20, note 35. 

24 The field is some 19 miles from Texas Eastern’s line. Only 22 miles of 
pipe need be laid down. 


25 PSC brief before the Commission, p. 9. 
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gas”’.** Three of Texas Eastern’s customers who had pre- 
viously opposed gas sales by the assignors to Texas East- 
ern™ voiced no objection to issuance of a certificate for 
facilities to connect the purchased leases to Texas East- 
ern’s system.* On June 23, 1959, the Commission issued 
the order complained of authorizing the construction of 
facilities and the delivery and sale of gas (R. 3708-3724). 
21 FPC 860. 


4. The Commission’s Opinion 


The Commission noted that PSC stood alone in opposing 
Texas Eastern’s project. It expressly disclaimed power 
to certificate the acquisition of the Rayne field leases. It 
rejected PSC’s demand that it look behind the price Texas 
Eastern would pay the assignors so as to examine the as- 
signors’ costs. It did, however, consider both the price 
to the assignors and the other costs which Texas Eastern 
would incur in connection with the leases as factors bearing 
upon the ‘‘public convenience and necessity”? of the pro- 
posed project. R. 3716-3717, 21 FPC 863-4. 

The Commission analyzed the lease transfer arrange- 
ment. It noted that Texas Eastern’s costs of operating 
Rayne field would be reimbursed from the assignor’s ““pro- 
duction payment’’ revenue for the sale of condensate; and 
that all such revenue would belong to Texas Eastern 
after 613,406,770 Mef had been removed (R. 3718, 21 FPC 
865, note 6). It found that Texas Eastern had shielded 
itself from personal liability on the notes (R. 3718, 21 FPC 
865). The Commission emphasized the importance and 
desirability of the very large reserve of 988,771,000 Mcf; 
it further noted the prospects of even higher recovery and 
consequent lower unit cost (R. 3719, 21 FPC 865). And 
the Commission stressed the proximity of Rayne field to 


26 Id., at p. 6. 


27 Public Service Electric and Gas Company, Philadelphia Electric Company, 
and The United Gas Improvement Company. 


28 See Public Service Electric and Gas Company’s statement in lieu of brief 
(R. 3696). 
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Texas Eastern’s system (22 miles) and the low capital 
cost of attaching the reserve (R. 3719, 21 FPC 866). 

The Commission recognized that Texas Eastern had pre- 
viously contracted to buy Rayne gas from the assignors, 
through jurisdictional sales, but that the contracts were no 
longer available to it (R. 3719, 21 FPC 866). The Com- 
mission stressed that it had never approved the prices 
under those terminated contracts. But it pointed out that 
the unit cost of gas® under the lease acquisition was 
less than the price Texas Eastern had previously bar- 
gained to pay (R. 3719-3720, 21 FPC 866). 

The Commission found nothing unusual about a pipe- 
line company’s owning and producing leaseholds for a 
portion of its gas supply; it found the form of the 
lease transfer not to be unique in the oil and gas 
business; and it found the entire transaction to have 
been conducted at arm’s length (R. 3721, 21 FPC 867). The 
Commission noted, as further benefits to Texas Eastern’s 
customers and the public, that the lease purchase trans- 
action avoided future contractual escalations of field price; 
added flexibility to Texas Eastern’s overall operations; 
and eliminated the chance of ‘‘triggering”’ escalations under 
“<fayored-nation’’ clauses of Texas Eastern and other pipe- 
line gas purchase contracts (R. 3720, 21 FPC 866-7). 

Finally, the Commission found that “‘public convenience 
and necessity’? required Texas Hastern’s proposed con- 
struction and operation of facilities and sales of gas (R. 
3723, 21 FPC 868). 


5. PSC’s Application for Rehearing 


PSC timely filed an application for rehearing pursuant 
to Section 19 of the Act (R. 3725-3735). It urged the 
Commission to reconsider the certificate order (issued June 
23, 1959) in the light of the Supreme Court’s CATCO de- 
cision, Atlantic Refining Co. v. Public Service Commission, 
360 U.S. 378 (June 22, 1959). According to PSC’s appli- 
cation for rehearing, the Commission’s opinion correctly 


29 I.e., the maximum cost per Mcf as developed on the record. 
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treated the public convenience and necessity of “a pipe- 
line project’’ as being the same whether the applicant buys 
gas under contracts or buys leases (R. 3727). PSC ignored 
the fact that in the former case the Commission also 
determines the public convenience and necessity of the 
separate application for authority to sell to the Pipeline 
company. PSC’s objection seems to have been that the 
Commission could not lawfully certificate Texas Eastern’s 
project because the instant record would have furnished 
inadequate basis for authorizing a jurisdictional sale” of 
the gas to Texas Eastern. What evidence, or what sort 
of evidence, was missing PSC did not say, but presumably 
PSC was interested in the assignors’ costs in connection 
with Rayne field. 

PSC did not question any of the Commission’s findings 
other than the ultimate one of ““public convenience and 
necessity. ’’ 

The Commission denied rehearing on August 21, 1959 
(R. 3740, 22 FPC 451). One commissioner dissented. On 
October 20, 1959, PSC filed the instant petition for review 


invoking this Court’s jurisdiction under Section 19(b) of 
the Act. 


STATUTES INVOLVED 


The pertinent provisions of the Natural Gas Act of June 
21, 1938, ¢. 556, 52 Stat. 821-833, as amended, 15 U.S.C. 
717-717w, are Sections 7(e) and 4(a), reproduced in the 
Appendix to PSC’s brief at pages A-4 and A-1. 


SUMMARY OF ARGUMENT 
L 


The order complained of issues a certificate. The cer- 
tifieate authorizes the construction and operation of trans- 
portation facilities; it does not authorize the transfer of 
the Rayne field leases, and PSC effectively concedes that 


30PSC spoke of a hypothetical authorization to “‘purchase’’ (R, 3731). 
Since the Act makes no provision for such certificates, and in view of the 
context, this seems to be a circumlocution. 
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the Commission lacks certificate jurisdiction over the lease 
transfer. Nonetheless, PSC’s brief attempts to treat this 
case as if it involves a jurisdictional sale by the assignors 
to Texas Eastern. 

The cost of the leases to Texas Eastern was an issue 
in the certificate proceeding because the Commission con- 
siders all factors bearing on the public interest in passing 
on the ‘‘public convenience and necessity”? of a particular 
proposal. ‘‘All factors”’ includes matters over which the 
Commission lacks direct power of compulsion. Here, the 
Commission properly weighed, in response to PSC’s own 
arguments, Texas Eastern’s costs and the impact of the 
acquisition on jurisdictional activities. 


IL. 


PSC urges that the Commission must delve even deeper 
and determine the magnitude of the assignors’ profits from 
the non-jurisdictional sale of leases. Anticipating a Texas 
Eastern rate case, PSC claims the acquisition price was 
unreasonably high. Yet the price Texas Eastern will 


pay was negotiated at arm’s length for leases not hereto- 
fore devoted to public use. PSOC’s demand that the 
Commission look behind that price flies in the face 
of traditional public utility concepts. PSC insists, 
in effect, that the Commission use its powers over 
Texas Eastern’s rates to regulate the prices at which 
any businessman may sell goods or services to Texas 
Eastern. Regulation does not intrude so far into our free 
economy. The true regulatory issue is whether Texas 
Eastern’s management struck a prudent bargain and 
whether the acquisition will well or ill serve Texas East- 
ern’s customers and the public at large. The Commission 
exercised a lawful discretion in determining that issue in 
Texas Eastern’s favor. 
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ARGUMENT 
L 


THE COMMISSION HAS NOT AUTHORIZED THE SALE OF THE 
RAYNE FIELD LEASES OR THEIR ACQUISITION BY TEXAS 


OPERATE OTHER FACILITIES 


PSC tells this Court at the outset (Br. 17) that it would 
not be here ‘“‘[h]ad the Commission limited its authoriza- 
tion’’ to Texas Eastern’s narrow request for a certificate 
authorizing it only ‘to construct and operate” pipeline 
facilities—but not ‘‘a certificate to authorize it to acquire 
these (Rayne Field) leases’. Curiously enough, the Com- 
mission so limited its authorization and held, in the opinion 
accompanying the order complained of (R. 3716-3717) : 


Texas Eastern has not filed an application for a cer- 
tificate authorizing the acquisition of the Rayne Field 
leases and we have no authority to issue such a cer- 
tificate. 


Patently, then, PSC’s opening argument should not be read 
literally. Its subtle meaning rests in PSC’s version of the 
two “practical effects’? of the Commission’s order (Br. 
19). PSC’s first charge, that the Commission sanctioned a 
payment to the assignors (‘‘producers’’) equivalent to 
their realization from a 22.89-cent per Mef ‘‘conventional 
gas sale,’’ is totally unfounded. See, infra, p. 19, at note 34, 
More arguable is the second contention, that the Commis- 
sion has approved a 22.89-cent per Mef cost of gas as a 
prudent ‘‘operating expense” for purposes of making 
Texas Eastern’s rates. Whether PSC acts prematurely 
in anticipating a rate case or not, the Commission would 
hereafter stand on secure ground in deeming these costs 
to be admissible in a rate case having here found them 
prudent. See, infra, p. 23. But the controversy here really 
stems from PSC’s assumption that the Commission should 
treat a nonjurisdictional sale of leases as if it were a juris- 
dictional sale of gas. The reasons for not doing so turn on 
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potential issues which PSC chose neither to preserve nor 
to bring before this Court. 


_K. The Act Does Not Require That Texas Eastern Secure 2 
Certificate Authorizing Acquisition of the Leases 
Section 7(¢) of the Act requires natural-gas companies 
to secure a certificate of public convenience and necessity 
before they ‘‘acquire’’ any ‘facilities’? for jurisdictional 
transportation or sale of natural gas. The Supreme Court, 
in F.P.C. v. Panhandle Eastern Pipe Line Co., 337 US. 
498 (1949), held that while even undeveloped leases might 
be ‘‘facilities’’, they are not ‘‘facilities subject to the juris- 
diction of the Commission’’ because Section 1(b) exempts 
“production or gathering”’ from the coverage of the Act. 
It may elsewhere be argued that the subsequent decision 
in Phillips Petroleum Co. v. Wisconsin, 347 U.S. 672 
(1954),32 has eroded the Panhandle doctrine. Yet PSC 
has not challenged the Commission’s position that Texas 
Eastern is free to acquire these developed (but hitherto 
unoperated) leases without certificate authority, and so 
this Court is barred from considering that question sua 
sponte. F.P.C. v. Colorado Interstate Gas Co., 348 US. 
492; cf. Sunray Mid-Continent Oil Co. v. F.P.C., No 3359, 
Oct. Term, 1959, decided June 27, 1960, slip op. p. 19, 28 
LW 4584, 4589, at note 22; Dayton Power and Light Co. 
v. F.P.C., 102 AppDC 164, 251 F. 2d 875; Street v. F.P-C., 
— AppDC —, 277 F. 2d 357. 


31°*Of course leases are an essential part of production.”? 337 U.S. at 
505. ‘‘[T]he transfer of undeveloped gas leases is an activity related to the 
production and gathering of natural gas and beyond the coverage of the Act’’. 
337 US. at 515. 


32 The Court there held that independent producers are ‘‘natoral-gas com- 
panies’’ subject to regulation under the Act despite the ‘‘production or 
gathering’’ exemption. 
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B. The Act Does Not Require the Assignors to Secure Either 
Abandonment Permission or Certificate Authority to Sell 
Their Leases 

The abandonment provisions of the Act, Section 7(b), 
were construed in Panhandle, supra. Accepting that deci- 
sion, no party has suggested that the Rayne field leases 
could not be freely abandoned. Panhandle similarly ex- 
empts the sale of leases from the certificate coverage of the 
Act. Furthermore, Section 7(e) requires natural-gas com- 
panies to secure a certificate of public convenience and 
necessity prior to engaging in any jurisdictional ‘‘sale of 
natural gas’’. PSC repeatedly speaks of this sale of leases 
as differing only in ‘form’? from a contract to sell gas pro- 
duced by the assignors (Br. 2, 8). PSC girdles quotation 
marks about the adjective “‘non-jurisdictional’? (Br. 15). 
The fact remains, however, that PSC never asked the 
Commission to pierce the “‘form’’; it never urged that 
‘sale of natural gas’? has a special meaning in Section 
7(e), @ meaning broader than technical legal parlance 
ordinarily permits. 

Were the Commission required to assert certificate juris- 
diction over the assignors’ sale then the CATCO decision 
(Atlantic Refining Co. v. Public Service Commission, 360 
U.S. 378) would squarely apply here. For CATCO concerns 
the exercise of the direct certificate power over the imple- 
mentation of contracts to sell. CATCO involves Commis- 
sion regulation of the seller, and suggests the specific use 
of certificate power over the seller as an adjunct to regu- 
lating his rates. Here, however, CATCO simply stands 
for the proposition that the ““public convenience and neces- 
sity’’ standard, even as applied to the buyer, permits a 
broad inquiry into all factors involving the public interest, 
including the cost of this gas to the Texas Eastern system. 
See, infra, pp. 20, 27. The distinction counts. For were we 
dealing, arguendo, with certificate applications by the four 
assignors the Commission would not end its inquiry with 
the cost of gas to Texas Eastern. The Commission’s ulti- 
mate focus (whether in a rate case or a certificate proceed- 
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ing) would rest upon the assignor’s jurisdictional revenues 
as related to their revenue requirements.” Thus the critical 
unit revenue would be 17.15 cents per Mef;* both the 
severance tax paid to Louisiana and the return (and related 
federal tax) which Texas Eastern feels entitled to on its 
capitalized investment are unrelated to the assignors’ 
revenues. Since the Commission was not in fact regulating 
the assignors’ sales but only considering the prudence of 
Texas Eastern’s investment and the reasonableness of the 
expense it incurred the only focus was upon the total unit 
cost to Texas Eastern. 

PSC may mean that the lease-sale ‘‘form”’ of doing busi- 
ness does successfully avoid the reach of the Natural Gas 
Act and should, for that very reason, be defeated where 
possible by denying Texas Eastern’s application to con- 
struct a lateral to Rayne field. (Such seems to have been 
the view of the dissenting commissioner. See PSC Br. 18.) 
While the Commission has so exercised its certificate 


33 See Gulf Oil Corporation, order issued May 9, 1960, in F-P.C. Docket Nos. 
G-17973, et al. (not yet reported), mimeo. p. 2: Qn cross-examination it 
appeared that the price which the producers were seeking was not related to 
their revenue requirements, present or future, but represented simply their 
estimate of the highest price any one of the pipelines might be able to afford 
in terms of its own consumer market. There is nothing improper or unusual 
about negotiations on this basis, but it is evident that the prices so arrived at 
in the present seller’s market have little value as an index of the economic 
conditions of the gas industry or the needs of a particular producer.’ 


% Our hypothetical treatment of the sale of leases as a sale of gas seems to 
call for two adjustments to the 17.15-cent figure before it can validly be com- 
pared with prices under genuine contracts to sell: A downward adjustment 
for the value of the condensate Texas Eastern keeps free and clear after the 
production payment ceases and an upward adjustment for the value of monies 
received in advance of production. The record does not go far enough to 
enable such further calculations to the 17.15 cente—which itself depends on 
a number of assumptions of record. (PSC’s accusation (Br. 19), that the 
“<practical effects’’ of the instant order are ‘‘to confer FPC sanction on a 
payment to natural gas producers equivalent to what they would realize from 
a conventional gas sale at 22.89¢ per Mef’’, may place an esoteric significance 
upon ‘practical effects.’? Otherwise we are at a loss to fathom its basis in 
the record.) 
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powers under different circumstances, it here found 
the lease-purchase ‘“‘form’’ to have singular advantages 
for both Texas Eastern’s customers and the general gas- 
consuming public; accordingly it certificated the construc- 
tion. See, infra, pp.26-7. 


C. The Commission Properly Considered the Costs of Texas 
Eastern’s Non-Jurisdictional Acquisition as Bearing Upon 
the “Public Convenience and Necessity” of Texas Eastern’s 
Project 

The Commission lacks the certificate power directly to 
regulate the transaction between Texas Eastern and its 
assignors. Nonetheless the Commission may take (and 
has here taken) the acquisition into account in deciding 
whether to issue a certificate for the construction of juris- 
dictional facilities without which Texas Eastern cannot 
utilize the gas it yyill produce from the leaseholds. For 

“*Ti]t is too late in,day to contend that the authority of a 

regulatory commission does not extend to a consideration 

of public interests which it may not directly regulate and 

@ conditioning of its orders for their protection.”? F.P.C. 

v. Hope Natural Gas Co., 320 U.S. 591, 660 (dissent). Cf. 

I.C.C. v. Railway Labor Executives Assoc., 315 U.S. 373; 

National Broadcasting Co. v. United States, 319 U.S. 190; 

City of Pittsburgh v. F.P.C.,99 AppDC 113, 237 F. 2d 741; 

but compare Consolidated Edison Co. v. F.P.C., 271 F. 2a 

942 (CA3), petitions for certiorari granted sub nom. 

F.P.C. v. Transcontinental Gas Pipe Line Corp., 362 US. 

948. 

As we understand PSC’s argument it would concur in 
the foregoing paragraph (see PSC Br. 18-19).** But it 


35 Transcontinental Gag Pipe Line Corp., 21 FPC 138, order set aside sub 
nom. Consolidated Edison Co. v. FP.C., 271 F. 24 942 


36 Texas Eastern, incidentally, also conceded substantially as much before 
the Commission. 
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then argues, in the alternative, (1) that the Commission’s 
tools of analysis inadequately met the issue (our Argument 
II. A., infra, p. 23, answers that contention) and (2) that, 
rather than mishandle the job of considering Texas Hast- 
ern’s acquisition costs, the Commission should expressly 
have deferred the task until some subsequent Texas 
Eastern rate case. If, as we argue, the Commission need 
go no further than to investigate Texas Eastern’s prudence 
it seems more desirable to do so now than to try to apply 
hindsight some months or years hence. On the other hand, 
assuming, arguendo, that the Act requires a probing of 
the original cost of these leaseholds to the assignors, then 
such matters can probably still be explored in a rate case 
in which Texas Eastern attempts to rely on the leasehold 
costs to it. The entry of certain figures in Texas Eastern’s 
books of account does not control the Commission as to the 
ultimate accounting to be followed and in any event does 
not control the disposition of any future rate case.” The 
Commission order here fixed none of Texas Eastern’s 
rates to its customers. The opinion discussed Texas East- 


ern’s costs in response to PSC’s own demand that it look 
into these costs. There is no occasion for this Court to 
decide whether the Commission should (1) have said noth- 
ing or (2) taken more evidence and said more. The only 
possible question on review is whether the Commission 
could rationally make the finding of ‘‘public convenience 
and necessity’’ on the evidence it had. 


37 The order complained of does not discuss the bookkeeping entries. And 
the disposition of certain currently pending rate cases may necessitate a 
reexamination of those accounts. All that has happened here is a determina- 
tion that the Texas Eastern project is economically feasible even assuming 
the highest unit cost of gas, that such cost reflects a prudent judgment by 
Texas Eastern as of the present, and that it represents no hardship to other 
segments of the public such as justifies defeat of the project. 
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II 


THE COMMISSION COULD REASONABLY DETERMINE THAT 
“PUBLIC CONVENIENCE AND NECESSITY” REQUIRED 
TEXAS EASTERN’S PROJECT WITHOUT INQUIRING INTO 
THE ASSIGNORS’ ORIGINAL LEASEHOLD COSTS 

The Commission’s opinion reveals the nub of PSC’s 
contention as a demand that the Commission “ ‘require 
producer [7.e., assignor] disclosure of the costs associated 
with this gas and their relation to the sale price’ of these 
leases’? (R. 3716). The issue cannot be altered by asking 
whether the evidence demonstrates that the lease acquisi- 
tion ‘‘payments”’ are ‘‘required by the public convenience 
and necessity?’”** For the statutory test of ‘‘public con- 
venience and necessity’? does not postulate the ‘just and 
reasonable’’ standard which governs making or reviewing 
rates. The rate standard of the Act is found in the provi- 
sion in Section 4(a) that all natural-gas company rates 
for ‘‘transportation or sale of natural gas subject to the 
jurisdiction of the Commission * * * shall be just and rea- 
sonable * * *.’? But the standard of ‘‘publie convenience 
and necessity’? measures the desirability of a company’s 
embarking upon a new project. It is an all-encompassing 
standard and not to be applied to each individual issue in 

a proceeding. As the Supreme Court has explained® a 

“public convenience and necessity’? test requires the 

Commission 


* * * to bring to bear upon the problem an expert 
judgment and to determine from its analysis of the 
total situation on which side of the controversy the 
public interest lies. [Emphasis supplied.] 


Thus one cannot speak of a ‘‘public convenience and neces- 
sity price’’ (or ‘‘rate’’) as one does of a ‘‘just and reason- 
able rate.’? To bandy the expression ‘public convenience 


38 PSC’s second question presented. 


3° United States v. Detroit g Cleveland Navigation Co., 326 U.S. 236, 241, 
See, also, National Coal Association v. FP.C., 89 AppDC 135, 140, 191 F. 2a 
462, 467; Oklahoma Natural Gas Co. v. F.P.C., 103 AppDC 256, 261, 257 F. 
2d 634, 639, certiorari dismissed, 358 U.S. 948. 
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and necessity’? about would substitute abstractions for 
‘concrete analysis. The cost of acquiring the Rayne leases 
is part of the ‘‘total situation’. How should the Com- 
mission go about the job of evaluating these costs and 
their relation to other factors? Where the certificate 
applicant proposes to make jurisdictional sales under a 
contract the Commission must remember that the certifi- 
cate power both supplements the regulation of the seller’s 
rates and tests the buyer’s good faith and prudence in 
entering into the contract. Atlantic Refining (CATCO), 
supra, p. 18. Where, as here, the sale is unregulated the 
certificate proceeding is an adjunct to regulating the 
buyer’s, Texas Eastern’s, business. In both cases the 
Commission properly considers the impact of the trans- 
action, if consummated, on the industry and public at large. 
But in the latter instance it does not set out to minimize 
the seller’s profit. As we next show, Texas Eastern, having 
established its prudence and good faith, was properly issued 
a certificate. 


A. For the Purpose of Regulating Texas Eastern’s Rates the 
Commission May Properly Take Into Account Texas 
Eastern’s Actual Lease Acquisition Costs 

The order complained of does not fix any rates which 

Texas Eastern may charge its customers. It does author- 

ize certain construction, operations, and sales, which will 

lead Texas Eastern to consummate the lease purchases. 

And the record shows Texas Hastern’s planned journal 

entries relating to the costs of these leases. We do not 

predict the treatment of the lease purchase costs in some 
future rate case. Bookkeeping entries and accounting 
analysis do not by themselves control the outcome of rate- 
making. Nonetheless a summary of the relevant rate prin- 
ciples and issues will scuttle PSC’s invocation of ‘‘the 
traditional, familiar ‘cost of service’ approach’’ (Br 24). 
Two definitions in the Commission’s Uniform System of 

Accounts for Natural Gas Companies, 18 CFR 201.00-1 

et seq., reflect established rate-making principles and sug- 

gest the barriers confronting PSC’s attempts to go back 
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to the assignors’ (‘‘producers’’’) original costs. The Uni- 
form System defines ‘‘Cost”? as the “amount of money 
actually paid for property or services”. 18 CFR 201.01-10; 
and ‘‘original cost’’ (as applied to gas plant) as ‘‘the cost 
of such property to the person first devoting it to public 
service’’, 18 CFR 201.01-29. These definitions, stemming 
from the Commission’s, and the states ’, public utility regu- 
latory experience reflect a basic approach,*' which we briefly 
set forth, to expensed as well as capitalized costs: 


1. Payments to affiliated companies are not accepted at 
face value. The Commission examines the affliated 
seller’s costs and profits.2 Texas Eastern, however, 
is not affiliated with any of the assignors ; the Commis- 
sion found that it had negotiated the lease purchases 
at arm’s length and in good faith. 


. The Commission may look behind payments arrived 
at through arm’s-length bargaining between independ- 
ent concerns where the property purchased has been 
devoted to public use by the seller. This is so even 


if the seller’s operations were non-jurisdictional. See 
Pennsylvania Electric Co., 9 FPC 91, 100, affirmed sub 
nom. Pennsylvania Electric Co. v. F-P.C., 188 F. 24 
763 (CA3). But PSC does not suggest that the 
assignors ever devoted their unoperated Rayne field 
leases to public use. 


40 Emphasis supplied. See, also, ‘‘Instructions—Gas Plants,’ particularly 
18 CFR 201.3-3. 


41 See Barnes, The Economics of' Public Utility Regulation (1942), 405, 607. 


42 Colorado Interstate Gas Co. v. F.P.C., 324 US. 581, 606-608; Home Gas 
Co., 2 FPC 402. 


43 We do not mean to suggest that, had Texas Eastern acquired the leases 
from a company which previously devoted them to public use, Texas Eastern 
would be limited to the seller’s net cost of acquisition and development. There 
might be significant reasons, in fixing Texas Eastern’s rates, to consider 
(1) how much it would cost to search for gas before discovering and develop- 
ing the particular reserves and (2) whether Texas Eastern’s rates should not 
reflect something further as costs of some benefit acquired. 
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3. Other payments, resulting from arm’s length bar- 
gaining, are accepted at face value if made for prop- 
erty or services which are necessary and proper for 
the regulated company’s business and if reasonable 
(i.e., not extravagant) in amount. 


That a pipeline company needs a gas supply is self- 
evident; is established as to Texas Eastern in this record; 
and is liberally conceded by PSC (Br. 20-21). The record 
similarly contains uncontradicted and convincing evidence 
of market conditions in the Gulf Coast fields, of intense 
competition between buyers of gas, and of the inability of 
Texas Eastern to contract for such a volume of gas unless 
it was willing to pay such a price (see, pp. 10-11, supra). 
Indeed market conditions had led Texas Eastern previously 
to contract to pay even a higher unit cost for Rayne 
field gas. 

Thus the costs to Texas Eastern were reasonably in- 
curred. ‘Reasonable’? here asks what would a prudent 
businessman in Texas Eastern’s position pay for access to 
such volumes given the market conditions at the time, 
not whether ‘‘reasonable’”? in the sense of ‘‘just and 
reasonable”? under Section 4(a) and City of Detroit v. 
F.P.C., 97 AppDC 260, 230 F. 2d 810, certiorari denied, 
352 US. 829. (That standard applies only to jarisdictional 
sales of gas.) The position of assignors and Texas Hastern 
here is little different from that of a seller and a buyer 
of land for pipeline right-of-way, steel pipe, or pipeline 
compressor pumps.“ Texas Hastern, as a utility, functions 
to meet public needs. Commission regulation is designed 
to assure that utilities operate efficiently and fairly. But 
the public utility remains a private corporation. The 
thesis of the Natural Gas Act (and dozens of similar stat- 
utes) is that regulated private enterprise, free to make 
honest business judgments, will bring to the public the 
benefits of managerial initiative and foresight. 

44 Following PSC’s theory would require the Commission to determine 


whether the compressor manufacturer’s price for his product was commensurate 
with its costs. 
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PSC’s attack upon Texas Eastern’s managerial prudence 
assumes, in essence, that the impact of rate regulation 
under the Natural Gas Act may force market prices below 
their current level in years to come. Whether the level 
of gas prices in the field declines depends largely on Com- 
mission determinations, as yet unmade, of ‘¢just and rea- 
sonable’’ jurisdictional rates. Whether these determina- 
tions lead to lower or higher prices, the judgment as to 
Texas Eastern’s prudence cannot be based on hindsight. 
Texas Eastern’s customers need the gas now. Texas East- 
ern had to decide whether buying the leases made sense in 
terms of the present. Its decision must be evaluated and 
its prudence judged (either now or later) in terms of mar- 
ket conditions when the purchase is finally consummated.“ 


B. For the Purpose of Determining Texas Eastern’s Certificate 
Application the Commission Properly Considered the Pub- 
lic Interest in a Leasehold Transaction Which Avoids Com- 
mission Jurisdiction Over the Assignors 


The Commission realized that by the device of selling 
their leases the assignors escaped regulation of their reve- 
nue from Rayne field. Yet the Commission found the 
benefits inherent in Texas Eastern’s owning part of its 
own gas supply to overbalance any argument in favor of 
effectively outlawing such transactions. We add but two 
comments to the Commission’s findings (supra, p. 13) and 
the supporting testimony (supra, pp. 9-10). First, the 
Commission looked beyond the narrow interests of Texas 
Eastern and the particular consumers served by that sys- 
tem. It also considered the weal of other consumers and 
therefore applauded the fact that a sale of leases cannot 


45 See Barnes, The Economics of Public Utility Regulation (1942), 607: 
“In the regulation of operating expenses, as in other phases of commission 
control, there is a need of standards or tests of the reasonableness of the sums 
which the companies claim as necessary expenditures. As the basic principle, 
there is the requirement that the utility have competent and efficient manage- 
ment, that the owners be responsible for providing honest and efficient man- 
agement, and that consumers must not be prejudiced by any deficiency in 
management, It is generally agreed that honesty and efficiency are to be 
judged in the light of the data available at the time when managerial decisions 
are reached.’ 
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increase anybody else’s cost of gas by “‘triggering’’ the 
“favored-nation”’ clauses in any other pipeline’s contracts. 
Second, this Court is already familiar with the Commis- 
sion’s view that ownership by pipeline companies of their 
own producing facilities serves the public interest. City 
of Detroit v. F.P.C., 97 AppDC 260, 267, 230 F. 2d 810, 817, 
certiorari denied, 352 U.S. 829. This Court did there set 
aside the Commission’s rate order. But the rationale was 
that, even if the Commission may consider such a policy 
in making rates, it may not increase rates so as to encourage 
a pipeline to engage in production until it has assured 
itself that a particular increase is the lowest necessary for 
that purpose. Only the ‘‘just and reasonable’’ rate stand- 
ard of Section 4(a) was involved in City of Detroit. And 
this Court, interpreting the decision in F.P.C. v. Hope 
Natural Gas Co., 320 U.S. 591, rather narrowly confined 
the Commission to using ‘‘cost of service’’ principles as 
the “‘anchor’”’ or point of departure for the regulation of 
jurisdictional rates. In City of Detroit itself, however, 
this Court had occasion to note the Commission’s broader 
powers under Section 7, the certificate section, to encourage 
or discourage the particular course which gas company 
management seeks to steer. 97 AppDC 267, 230 F. 2d 817, 
at note 10. Cf. City of Pittsburgh, supra, 99 AppDC at 123, 
937 F. 2d at 751, note 28. Here the Commission’s certifica- 
tion will encourage Texas Eastern in securing to the public 
the benefits of partially owning its own reserves. PSC is 
dissatisfied with other consequences of the Commission’s 
action. So it asks the Court to reach a contrary conclusion 
and to substitute its judgment for that of the Commission. 
But this is in the area which is peculiarly the Commission’s, 
for such consequences are elements of ‘‘the public interest’’ 
and the Act makes the Commission the arbiter of the para- 
mount public interest. United States v. Pierce Auto Freight 
Lines, 327 U.S. 515, 535-6. 
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CONCLUSION 


For the foregoing reasons, the order of the Federal 
Power Commission should be affirmed. 


Respectfully submitted, 


Wiiarp W. GatcHELL, 
General Counsel, 


Howarp FE. Waxrensrock, 
Solicitor, 

Rozerr L. Russet, 

Assistant General Counsel, 


Davi J. Barpry, Attorney, 
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COUNTERSTATEMENT OF THE CASE 


This appeal involves the validity of an order issued June 
23, 1959, by the Federal Power Commission granting a certi- 
ficate of public convenience and necessity to Texas Hastern 
Transmission Corporation (Texas Eastern) authorizing 
it to construct and operate additional facilities to expand 
its pipeline system capacity by approximately 101,000 MCE 
of gas per day and to sell such additional gas to eleven of 
its customers under its existing effective rates. 

The facilities authorized consist principally of pipeline 
loops and additional compressor horsepower on Texas 
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Eastern’s existing system. In addition, the Commission 
authorized the construction of a 22 mile lateral line from 
the Rayne Field, Acadia Parish, Louisiana, to Texas Eas- 
tern’s Opelousas, Louisiana compressor station. It was es- 
timated that the total costs of all of the authorized facilities 
will be $49,088.000 (21 FPC 860). 

The Commission found that Texas Eastern’s gas reserves 
are adequate, that there is a market for the additional vol- 
umes of gas to be sold, that Texas Eastern has the ability 
to finance the proposed facilities, that the facilities are ade- 
quate and that their design and estimated cost are reason- 
able (21 FPC 860). These findings were not controverted 
by any party to the proceeding. 

The only opposition to the Commission’s order consists 
in the concern of the petitioner, Public Service Commission 
of the State of New York, over a non-jurisdictional acquisi- 
tion by Texas Eastern of certain oil and gas leases in the 
Rayne Field, Acadia Parish, Louisiana. Most of the leases 
in question were originally covered by four gas purchase 
contracts between Texas Eastern as buyer and the lease 
owners, Continental Oil Company (Continental), Sun Oil 
Company (Sun), General Crude Oil Company (General 
Crude), and M. H. Marr (Marr), as sellers (R. 1902-1957, 
1958-2015, 2016-2088, 2089-2144). 

The gas purchase contracts provided for an initial price 
of 22.6¢ per MCF with a fixed escalation in the amount of 
4 mills per MCF each year during the first 19 years of the 
20-year contract terms. In addition, the sellers were entitled 
to reimbursement for the then existing 1.3¢ per MCF Loui- 
siana gas gathering and severance taxes plus Yeths of any 
increased or additional taxes (R. 1356). 

Each of the sellers filed an application for a certificate of 
public convenience and necessity authorizing its sale of 
gas to Texas Eastern. These applications were consolidated 
for hearing with Texas Eastern’s application for authority 
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to construct and operate its proposed pipeline expansion 
facilities (R. 3215). After a full hearing in the consolidated 
proceeding, the presiding examiner, on April 15, 1958, 
issued a decision awarding certificates of public convenience 
and necessity to Texas Eastern and the sellers, subject to 
Commission review (R. 3307). 

Exceptions to the examiner’s decision were filed by the 
Commission Staff, the Public Service Commission of the 
State of New York, and three of Texas Hastern’s customers, 
Public Service Electric and Gas Company, Philadelphia 
Electric Company, and United Gas Improvement Company 
(R. 3338, 3348, 3347, 3385, 3398). Such exceptions were di- 
rected solely at that portion of the decision authorizing the 
sale of gas to Texas Eastern under the gas purchase con- 
tracts covering the Rayne Field leases. 

During the pendency of the exceptions before the Com- 
mission, Texas Eastern renewed negotiations for the pur- 
chase of the Rayne Field leases, which negotiations had 
been initiated prior to the execution of the gas purchase 
contracts (R. 1622, 1716-1717). As a result of these nego- 
tiations, Texas Eastern ultimately entered into a contract 
to purchase the interests of Continental, et al, in the leases 
which had been covered by the gas purchase contracts plus 
additional leases owned by the sellers in the Rayne Field 
(RB. 1351). Texas Eastern filed a petition to reopen the pro- 
ceeding to introduce evidence of this proposed lease acquisi- 
tion and to amend its application for a certificate of public 
convenience and necessity by changing the proposed expan- 
sion facilities in certain respects which are not material 
to this appeal (R. 3438). 

Three of the sellers, Sun, General Crude, and Marr, 
served notice of the cancellation of their gas purchase con- 
tracts with Texas Eastern during the negotiations for the 
purchase of the Rayne Field leases and withdrew their cer- 
tificate applications with the consent of the Commission 
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(R. 3417, 3423, 3428). The remaining seller, Continental, filed 
a conditional withdrawal of its application for a certificate 
conditioned upon the outcome of Texas Eastern’s amended 
certificate application (BR. 3638). The Commission’s order of 
June 23, 1959, authorized the withdrawal of such certificate 
application and the gas purchase contract was cancelled 
(R. 3708). Petitioner did not take exception to the with- 
drawal of any of the sellers’ certificate applications and 
no gas was sold or delivered under any of the gas purchase 
contracts at any time prior to their cancellation. 

In the reopened proceedings Texas Eastern introduced 
evidence of its contract to acquire through an intermediary 
non-affiliated corporation (Louisiana Gas Corporation) the 
oil and gas leases owned by Continental, Sun, General Crude, 
and Marr in the Rayne Field, together with all wells and 
related leases and well equipment (surface and sub-surface) 
gathering and flow lines, tanks, separators and other equip- 
ment and personal property relating thereto owned by Con- 
tinental, et al, in the Rayne Field (R. 1351-1355, 3519-3619). 
Under the terms of the proposed assignment and convey- 
ance the sellers reserved all rights below the deepest known 
productive gas reservoir and all rights to oil and minerals 
other than gas and condensate (R. 1352, 3532-3615). The 
sellers also reserved a production payment payable out of 
the liquids recovered from the gas until the gas produced 
and saved attributable to the working interest in the leases 
equals 613,406,770 MCF. Texas Eastern is entitled to deduct 
from the production payment an amount sufficient to re- 
cover its cost of producing and operating the leases, gather- 
ing lines and separator facilities and all taxes levied against 
the liquids, plus a fixed sum of $4,000 per month for over- 
head (R. 3532). The uncontradicted testimony establishes 
that the value of the liquids produced with the gas will be 
more than sufficient to cover all these costs (R. 1633). 
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Texas Eastern agreed to pay a cash consideration for the 
leases in the amount of $12,420,500 and to take the leases 
subject to promissory notes executed by Louisiana Gas Cor- 
poration payable to the sellers over a 16-year period in the 
total amount of $121,975,200 (R. 1352, 1353, 1370). However, 
it was expressly stipulated that Texas Eastern would not 
assume any personal liability on the notes or agree to pay 
any deficiency in the event of a foreclosure (R. 1657). 
Thus, Texas Eastern would not have any liability on the 
notes in the event an unforseen catastrophe should result in 
a loss of the gas reserves in the Rayne Field (B. 1723, 3619). 

The uncontradicted evidence establishes that the proven 
recoverable gas reserves underlying the leases acquired by 
Texas Eastern equal 988,771,000 MCF of gas (BR. 1346).? It 
is also probable that additional gas reserves will be devel- 
oped in untested sands covered by the lease acquisition (R. 
1345). The working interest in the Rayne Field leases ac- 
quired by Texas Eastern from Continental, et al, covers 
79.14129% of such gas reserve or 783,498,800 MCF of 
proven gas reserves. Royalty and minority interests are 
entitled to 20.85871% of the value of the gas produced from 
the field or 206,501,200 MCF of the proven gas reserves. 

The unit cost to Texas Eastern of the working interest 
gas acquired from Continental, et al, is 17.15¢ per MCF, 
which was determined by dividing the total purchase price 
of $134,395,700 by the quantity of 783,498,800 MCF repre- 
senting the working interest share of the proved gas re- 
serves covered by the leases (R. 1355). The price which 
must be paid for the royalty and minority interest gas under 
the terms of the leases and operating agreements is depend- 
ent upon the market value of the gas at the time it is pro- 
duced and will be substantially the same regardless of who 


2 On pages 20 and 21 of its Brief, petitioner states that it does not dispute the 
Commission’s ings as to the size and accessibility of this reserve or Texas 
Eastern’s need for gas supply proposed to be acquired. 
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owns the leases (R. 1363). Texas astern estimated that the 
maximum amount it would have to pay for such royalty and 
minority interest gas would be 22.6¢ per MCF which, when 
added to the cost of the working interest gas, results in an 
average unit price for the gas of 18.29¢ per MCF* (RB. 1363). 
Tf a rate of return of 634% on Texas Hastern’s capital 
investment, plus related taxes, is added to this average unit 
price, the resulting cost to Texas Eastern will be 20.59¢ per 
MCF, which is 2.01¢ per MCF less than the initial contract 
price of 22.6¢ per MCF exclusive of taxes,* 6.01¢ per MCF 
less than the average contract price of 26.6¢ per MCF, and 
10.91¢ per MCF less than the terminal contract price of 
31.5¢ per MCF. 

The three customer-companies which had filed exceptions 
to the examiner’s decision withdrew their opposition to 
Texas Eastern’s amended application in view of the can- 
cellation of the gas purchase contracts and the acquisition 
by Texas Eastern of the Rayne Field leases (R. 1283, 1285, 
3696). Such withdrawal of opposition is especially signifi- 
cant when considered in the light of the fact that none of 
such customer-companies had contracted for any of the 
additional gas supplies involved in this proceeding. 

In the reopened proceedings the intermediate decision 
procedure was waived without objection and on June 23, 
1959, the Commission issued its Opinion No. 322 and ac- 
companying order granting a certificate under Texas 

: Fas : . 
vie minority Lar ae Sem less than 226¢, a ccad see are ina 
reduction of the 1829¢ per MCF average price. 
the Louisiana severance taxes Ti 
from the Rayne Field leases will be less than 
contracts because 
ion of the applicable to the royalty 
91-1592). The tax imposed oy the 
cased from 1.3¢ to 2.3¢ in 1958 (LRS 
the invalid assumption 
then the resulting unit cost with 
former contract price, including reimbursement for taxes at the lower | 
of 1.3¢ per MCF. 
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Kastern’s amended application (R. 3708-3724). In such 
opinion the Commission found that Texas Eastern’s acqui- 
sition of the Rayne Field leases was not subject to its juris- 
diction and that Texas Eastern’s project “as it would in- 
clude and rely on the acquisition of the Rayne Field leases, 
is required by the public convenience and necessity and 
otherwise meets the requirements of Section 7(e) of the 
Act” (RB. 3708-3724). 

The Commission’s opinion sets forth at length detailed 
findings in support of its conclusions, For example, the 
Commission found that the Rayne Field, with recoverable 
reserves estimated at 988,771,000 MCF of gas, contains one 
of the largest single reserves in southern Louisiana and 
that the leases are reasonably convenient to Texas Eastern’s 
pipeline, thus enabling it to connect this major gas reserve 
to its system for a relatively small amount, as contrasted 
with the many millions of dollars of capital costs involved 
in laying laterals to the offshore and bay-water locations 
of the only comparable uncommitted gas reserves in Lonis- 
iana (R. 3708-3724). 

The Commission further found that the price Texas 
Eastern would pay for the leases would be fixed for all 
production from the field and not subject to annual price 
escalations of indeterminate price increases, and that the 
public would otherwise benefit from Texas Hastern’s acquir- 
ing the Rayne Field leases because Texas Eastern would 
acquire control over the rate of production and the mini- 
mum take or pay for provisions of the gas purchase con- 
tracts would be eliminated, thereby increasing the flexibility 
of the company’s over-all pipeline operations. Moreover, 
since the purchase of the leases is not a contract to pur- 
chase gas, the price paid therefor would not have a dis- 
ruptive effect on area prices by triggering favored nation 
or price redetermination clauses in Texas Eastern’s or any 
other pipeline company’s contracts (R. 1356). 
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The petitioner’s application for rehearing does not take 
exception to any of the aforementioned findings of the Com- 
mission. Nor does petitioner challenge the Commission’s 
finding that Texas Eastern’s acquisition of the Rayne Field 
leases was not subject to the Commission’s jurisdiction. 

Indeed, the application for rehearing filed by petitioner 
does not set forth specifically any ground or grounds upon 
which the application is based. Thus, we can only surmise 
that such application was premised upon the position taken 
by petitioner in its brief before the Commission to the 
effect that a certificate authorizing the jurisdictional facili- 
ties could not be issued without a showing of the costs to 
the sellers of the non-jurisdictional leases acquired by Texas 
Eastern. 

Texas Eastern will file a motion to dismiss the petition 
for review on the ground that the application for rehearing 
does not comply with the provisions of Section 19(a) of 
the Natural Gas Act. This brief is filed without waiver of 
or prejudice to such motion. 


STATUTES INVOLVED 


The pertinent provisions of the Natural Gas Act of June 
21, 1988, c. 556, 52 Stat. 821-823, as amended, 15 U.S.C. 717- 
717w, are Sections 7 and 19(b). 


SUMMARY OF ARGUMENT 
1. 


Petitioner contends that the Commission erred in issuing 
a certificate authorizing Texas Eastern to construct and 
operate certain pipeline expansion facilities without a show- 
ing, under the “cost of service approach”, of the return 
realized by third party sellers of gas leases acquired by 


Texas Eastern in connection with the expansion program. 
Neither the third party sellers nor Texas Eastern requested 
Commission approval of the lease transfer and the Com- 
mission held that it had no authority to issue such a certifi- 
eate. Petitioner agrees that the lease acquisition was not 
within the scope of the Commission’s jurisdiction. 


The pipeline expansion program, per se, is non-controver- 
sial and the Commission made detailed undisputed findings 
which fully establish that the lease acquisition constituted 
a reasonable and prudent investment which will benefit the 
public. Accordingly the requirements for the issuance of a 
certificate under Section 7 of the Natural Gas Act were com- 
plied with and the Commission had no jurisdiction or cause 
to regulate by indirection the return realized by the sellers 
in the non-jurisdictional lease transfer. 


2. 


Petitioner’s contention that the Commission erred in fail- 
ing to confine its authorization to the pipeline construction 
program, per se, cannot now be heard because it is dia- 
metrically opposite to the position taken by petitioner in its 
brief before the Commission and in its application for 
rehearing. 


ARGUMENT 


Petitioner’s brief is replete with arguments completely 
beyond the scope of and often diametrically contrary to the 
position taken in petitioner’s application for rehearing. It 
is ‘well established that the Court cannot consider an objec- 
tion to an order of the Commission unless such objection 
shall have been specifically urged before the Commission 
in the application for rehearing. F ederal Power Commission 
v. Colorado Interstate Gas Company 348 U.S. 492 (1955), 
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Sunray Mid-Continent Oil Company v. FPC, 28 LW 4584, 
(No. 335, Oct. Term, 1959, decided June 27, 1960), and Street 
v. Federal Power Commission (CADC 1960) .... app. D. C. 
.... 277 F. 2d 357. Accordingly, the application for rehearing 
must be analyzed to determine and bring into focus the 
issues before this Court. 

The application for rehearing does not set forth spe- 
cifically any ground or grounds upon which the application 
is based. The “Argument” contained in the application sets 
forth three points. Under Point I, petitioner simply asserted 
that the Commission’s “Opinion 322 Correctly Holds a Pipe- 
line Project Depending on Indirect Gas Purchases Subject 
to the Same Standards of Public Convenence and Neces- 
sity as One Relying on Comparable Direct Purchases” (R. 
3727). Obviously, Point I cannot constitute a ground for 
reversal of the opinion. 

Under Point II, petitioner alleged that “Comparison of 
a Proposed Project with Some Other Uncertificated Project 
is Irrevelant to the Determination of Public Convenience 
and Necessity” (R. 3729). However, in its opinion the Com- 
mission expressly recognized that it is unsound to unquali- 
fiedly characterize the lease cost as a saving to Texas Hast- 
ern (R. 3708) and petitioner admits that “the issue is no 
longer important” (R. 3729). Accordingly, it is clear that 
Point II should also be disregarded. 

Under Point III, petitioner contended that “Texas East- 
ern’s Proposed Project May Not Be Certificated Because a 
Comparable Direct Gas Purchase Could Not Be Authorized 
On the Instant Record” (R. 3730). Assuming arguendo that 
the final point in the application for rehearing complies with 
Section 19(b) of the Natural Gas Act, it is the only issue 
the Court can consider on this appeal. We submit that peti- 
tioner’s contentions in support of such issue are without 
merit for the reasons hereinafter set forth. 
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L 


THE COMMISSION HAS NO POWER OR AUTHORITY 
TO REGULATE A NON-JURISDICTIONAL LEASE 
TRANSFER IN THE SAME MANNER AS A JURISDIC- 
TIONAL GAS SALE. 


Petitioner’s argument under Point III of the application 
for rehearing is based entirely on the premise that Texas 
Eastern’s jurisdictional pipeline facilities, including reli- 
ance on its acquisition of the Rayne Field leases, should not 
have been certificated because a “comparable” direct gas 
purchase by Texas Hastern could not be unconditionally 
certificated under the principles established by the Supreme 
Court’s CATCO decision® (R. 3731). This contention is 
wholly fallacious in that it fails to recognize either the basic 
distinction between a lease acquisition and a gas purchase 
contract or the vast difference in the Commission’s certifi- 
eate powers over a jurisdictional gas sale and a non-juris- 
dictional lease acquisition. 


A. A Non-Jursidictional Lease Acquisition Is Not Com- 
parable to a Jurisdictional Gas Sale. 


Mr. John Jacobs, who is vice president in charge of Texas 
Eastern’s gas supply and an attorney, testified at length as 
to the fundamental differences between a purchase of leases 
and a gas purchase contract. Among the many differences 
outlined by Mr. Jacobs was the fact that the ownership of 
the Rayne Field leases will give Texas Eastern complete 
control over the rate of production, thereby increasing the 
flexibility of its over-all pipeline operations, whereas under 
the normal type of gas purchase contract the pipeline com- 
pany must pay for a minimum quantity of gas each year 
regardless of whether or not it is able to take such quantity 


5 Atlantic Refining Company, et al, Vv. Public Service Commission of New 
York, 360 U. S. 378. 
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(RB. 1622-1625). In addition, the price paid for leases is fixed 
for all production from the field as distinguished from the 
annual fixed price escalations and indeterminate price in- 
creases provided for in the usual gas purchase contract ( R. 
1356-1357). Further, since the purchase of leases is not a 
contract to purchase gas the price paid therefor cannot have 
a disruptive effect on area prices or in any manner trigger 
favored nation or price redetermination clauses in Texas 
Eastern’s or any other pipeline company’s contracts (R. 
1356). In return for these and many other benefits of lease 
ownership, Mr. Jacobs pointed out that Texas Eastern, of 
course, must assume burdens of ownership which are not 
present in gas purchase contracts such as the burdens of 
complying with the express and implied development obli- 
gations of the leases and accounting to the royalty owners 
(R. 1719). In short, the acquisition, ownership, and opera- 
tion of leases differs from a gas purchase contract in the 
same fundamental respects as the acquisition, ownership, 


and operation of a manufacturing plant differs from a con- 
tract to purchase the plant output. Clearly, therefore, a 
lease acquisition is not “comparable” to a gas purchase 
contract. 


Petitioner characterizes Texas Hastern’s acquisition of 
the Rayne Field leases as an “invention” (Br. 26). However, 
the uncontradicted testimony establishes that the lease 
acquisition is neither an “invention” or unique in the pipe- 
line industry. In this connection, Mr. Jacobs referred to 
almost identical acquisitions considered by the Commission 
in dockets concerning other pipeline companies (R. 1636- 
1637). Further, in its Opinion No. 322, the Commission 
expressly found that “* * * the manner in which Texas East- 
ern’s arrangements for the purchase of the leases were con- 
summated is not unique in the gas and oil business ° ° °” 
(B. 3719). 
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B. Having Found that Texas Eastern’s Lease Acquisition 
Was a Reasonable and Prudent Investment, the Com- 
mission Had no Duty to Inquire into the Profit Realized 
by the Non-Jurisdictional Sellers. 


Petitioner’s arguments erroneously assume that the cer- 
tification powers of the Commission over gas purchase con- 
tracts extend to lease acquisitions. It, of course, is now 
firmly established that the Commission has complete juris- 
diction over a producer’s sale of gas in interstate com- 
merce. Phillips Petroleum Company v. State of Wisconsin, 
347 U. S. 672 (1954). However, it is equally well established 
that the Commission has no jurisdiction over the sale or 
transfer of oil and gas leases. FPC v. Panhandle Eastern 
Pipe Line Company, 337 U. S. 498 (1949). 

In this case there can be no dispute over the fact that 
Texas Eastern’s acquisition of the Rayne Field leases was 
not subject to the Commission’s jurisdiction. This fact was 
expressly admitted by petitioner in its application for re- 
hearing, wherein petitioner stated that “* * * the Commis- 
sion correctly observes that “Texas Eastern has not filed 
an application for a certificate authorizing the acquisition 
of the Rayne Field leases and we have no authority to issue 
such a certificate’ * * *.” (BR. 3728). 

Having admitted that Texas Eastern’s acquisition of the 
Rayne Field leases is non-jurisdictional, petitioner’s argu- 
ment that the acquisition must be treated as though subject 
to the Commission’s jurisdiction, is obviously of no sub- 
stance. It is axiomatic that the Commission may not regu- 
late by indirection that which it is prohibited from regulat- 
ing directly by the Nataral Gas Act. 

Tn connection with the foregoing, we wish to make it clear 
that we do not dispute the Commission’s power to scrutinize 
any non-jurisdictional purchases by a natural gas company 
in connection with a certificate application and to deny the 
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certificate if it should find such prices to constitute an un- 
reasonable cost or expenditure. Kansas Pipe Line and Gas 
Company, et al, Docket G-106, 2 FPC 29, 53 (1939). How- 
ever, in this case the Commission has made detailed un- 
controverted findings which established that Texas EHast- 
ern’s acquisition of the Rayne Field leases was reasonable 
and required by the public convenience and necessity (BR. 
3708). Having made such findings, the Commission obvious- 
ly had neither the duty nor the power to inquire on its own 
motion into the profit or rate of return realized by the non- 
jurisdictional sellers. 


Petitioner cites this Court’s decision in City of Detroit v. 
FPC, 97 App. D. C. 260, 230 F. 2d 810 (1955), for the propo- 
sition that the Commission should have decided the reason- 
ableness of the Rayne Field acquisition on a “cost of service 
approach” (Br. 24-27). The City of Detroit case was con- 
cerned solely with the regulation of the rates of a pipeline 
company on the basis of the costs incurred by zt in acquiring 
and developing gas leases. The case contains no intimation 
whatsoever that the Commission should or could consider 
the cost of the persons who sold the oil and gas leases to 
the pipeline or the profits realized by the independent con- 
tractors who drilled the leases. Indeed, an interpretation of 
the City of Detroit case in the manner advocated by peti- 
tioner would inevitably drive all pipeline companies out of 
the gas producing business because it would be impossible 
to prove or justify the prices paid for oil and gas leases on 
the basis of the costs of the lessors. 


C. The CATCO Case Has No Application to the Issues on 
This Appeal. 
The CATCO decision (Atlantic Refining Company, et al, 
v. Public Service Commission of New York, 360 U. S. 378 
(1958)) relied upon so heavily by petitioner is wholly in- 
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applicable to the instant proceeding. The CATCO case in- 
volved the Commission’s use of its powers to condition cer- 
tifieates in a manner to control proposed intial rates for 
jurisdictional sales by producers at levels higher than the 
prevailing area prices. This case involves neither a juris- 
dictional producer sale nor an initial rate. The only juris- 
dictional sale here is by Texas Eastern to its existing 
customers. In its application, Texas Hastern proposed to 
make such sale under its established tariffs and rate sched- 
ules and the uncontroverted evidence established that the 
cost of acquiring the Rayne Field leases would not make 
it necessary for Texas Eastern to file an application for 
an inerease in its rates (R. 851-854). Thus, none of the 
factors contributing to the CATCO decision are present 
in this case. 


Moreover, even if it should be assumed arguendo that 
the Commission has jurisdiction over the sellers of the 
Rayne Field leases, the principles announced in the CATCO 


case are nevertheless inapplicable. The CATCO case was 
concerned with a situation “where the proposed price is not 
in keeping with the public interest because it is out of line 
or because its approval might result in a triggering of gen- 
eral price rises for an increase in the applicant’s existing 
rates by reason of ‘favored nation’ clauses or otherwise 
* **» (360 U. S. 378). 


As has been noted above, in this case the evidence estab- 
lishes that the acquisition of the Rayne Field leases will 
not result in any increase in Texas Hastern’s rates and the 
Commission found that “* * °* since the purchase of the 
leases is not a contract to purchase gas, the price paid for 
the leases cannot have a disruptive effect on area prices by 
triggering favored nation or price redetermination clauses 
in Texas Eastern’s or any other pipe line company’s con- 
tracts.” (R. 3720). 


16 


Further, there is no evidence whatsoever that the 17.15¢ 
per MCF unit price received by the sellers of the Rayne 
Field leases is “out of line” or in any manner contrary to 
the public interest. Quite the contrary, such price falls 
within the “typical 17¢ to 18¢ Southern Louisiana initial 
price plateau” apparently condoned by petitioner on Page 
4 of its brief. Indeed, such price is substantially less than 
prices paid for non-jurisdictional gas purchases in the same 
area as well as jurisdictional prices which have been ap- 
proved by final certificates issued by the Federal Power 
Commission. 


For example, Mr. Cox, who was then vice president in 
charge of Texas Hastern’s gas supply, testified that in 1957 
intrastate sales were being made in South Louisiana at an 
initial price of 22.5¢ per MCF plus reimbursement for all 
existing taxes with a price escalation to 25¢ per MCF in 1962 
(BR. 121-122). He also pointed out that a non-jurisdictional 
purchase of gas by two Florida power companies in La 


Fourche and Saint Martin Parishes, Louisiana, considered 
by this Court in Florida Economic Advisory Council v. FPC, 
102 App. D. C. 152, 251 F. 2d 643 (1947) at an initial price 
of 20.5¢ per MCF had increased in October 1957 fuel oil 
prices to a price of 26.6732¢ per MCF due to a fuel oil ad- 
justment clause in the contracts (RB. 120-121). 


The testimony of Mr. Cox also reveals that in Docket 
Nos. G-13290, et al, the Commission authorized a number 
of independent producers in South Louisiana to make sales 
to Southern Natural Gas Company at an initial price of 
21.8¢ per MOF. In Docket Nos. G-8809, et al, the Commis- 
sion approved an intial price for sales to Texas Gas Trans- 
mission Corporation of 20¢ per MCF. In Docket Nos. G- 
11700, et al, sales were authorized to United Fuel Gas Com- 
pany at an initial price of 20.4¢ per MCF and in Docket No. 
G-12741 the Commission approved a sale to United Gas 
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Pipe Line Company at an initial price of 21.55¢ per MCF® 
(R. 119, 2491-2498). 


T. 


PETITIONER HAS NO STANDING TO COMPLAIN OF 
THE COMMISSION’S ACTION IN CONSIDERING THE 
PROPRIETY AND REASONABLENESS OF THE RAYNE 
FIELD ACQUISITION COSTS TO TEXAS EASTERN. 


In its brief petitioner urges that the Commission erred 
in failing to confine its authorization to the pipeline con- 
struction program per se leaving the propriety and reason- 
ableness of the gas acquisition costs for consideration and 
treatment in subsequent Texas Eastern rate cases (Br. 14). 
In support of such point, petitioner asserts that “had the 
Commission limited its authorization as narrowly as the 
applicant framed its request, petitioner would not be before 
this Court today” and that “it would have been quite possi- 
ble and entirely appropriate for the Commission to dispose 
of the application without passing, at this time, on the 
financial merits of the gas acquisition arrangement” (Br. 
17, 18). 

These arguments in petitioner’s brief are entirely improp- 
er and must be disregarded by the Court. The Commission 
passed upon the reasonableness of Texas Eastern’s acquisi- 
tion of the Rayne Field leases at the insistence of petitioner. 
For example, in its brief before the Commission, peti- 
tioner stated that “although some consumer representatives 
appear to believe they can protect themselves and the public 
interest against any unreasonable cost incurred by Texas 
Eastern in acquiring the Rayne Field gas leases, by raising 
the issue in any future rate proceeding involving Texas 


6 All of the aforementioned initial prices are exclusive of tax reimbursement. 
In addition to such prices the Commission approved tax reimbursement to 
the sellers for the full amount of the then existing 1¢ per MCF Louisiana 
Gas Gathering Tax. 
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Eastern’s rates, the New York Commission is not content 
to rely thereon” (Br. 8). 

Petitioner further stated in such brief that “reliance upon 
the future pipeline rate case as a means of and proper 
forum: for the discharge of the regulatory obligations so 
emphatically called into play here, is too tenuous and too 
much like hoping someone will lock the barn door after the 
horse has been stolen” (Br. 9). 

No further discussion is believed necessary to establish 
the impropriety of petitioner’s contention that this Court 
should reverse the Commission’s order because it contains 
findings made at the insistence of petitioner. Moreover, 
under Point I of the argument in petitioner’s application 
for rehearing, petitioner expressly approves of the Com- 
mission’s action in considering the reasonableness of the 
Rayne Field lease acquisition. Therefore, petitioner is obvi- 
ously precluded from now making a contrary contention. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the Commission’s order should be affirmed. 
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Introduction. 


Although petitioner, respondent and the respondent- 
intervenor find themselves in a curious 3-way disagreement 
on the proven cost to the buyer and value to the sellers of 
the Texas Eastern Rayne Field gas (lease) acquisition 
transaction, all parties seem to be in accord on two major 
points. 


J. Apparently there is no serious dispute that in cer- 
tificating Texas Eastern’s pipeline construction program 
‘Cas it would include and rely on the acquisition of the 
Rayne Field leases’’, the Commission has, in practical 
effect, here anticipatorily approved Texas Eastern’s cost 
($181,065,000) of acquiring the Rayne Field gas as a 
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proper, reasonable, ‘‘prudent’’ and allowable item in the 
computation of that company’s cost of service for rate 
purposes. The Commission Counsel expressly so asserts 
(FPC Br., p. 16) and Texas Eastern, while it passes over 
this subject in discreet silence, must be presumed to con- 
cur, and to concur heartily, in this expectation. 


2. Also, there seems to be no dispute that in certificat- 
ing this program, with the aforementioned commitment as 
to Texas Eastern’s rates, the Commission did not apply to 
the proceeding before it the producer price evaluation prin- 
ciples and teachings of the Phillips, City of Detroit and 
Catco cases. These decisions, it is urged, are inapplicable 
to the present case (FPC Br., pp. 18, 23, 25; TE Br., pp. 
14-15). In this situation, it is urged, the Commission may 
discharge in full its obligation to the gas consuming public, 
simply by viewing a gas transfer transaction between five 
natural gas companies with precisely the same standards 
of care and scrutiny it would devote to a sale and pipeline 
purchase of ‘‘right-of-way, steel pipe, . . . compressor 
pumps’’ or paper clips (FPC Br., p. 25), ie. cursorily 
denominate it ‘‘prudent’’ (without evidentiary support for 
the conclusion) and go on from there. 

On the validity or invalidity of the last proposition, we 
believe, the present appeal and, indeed, the entire future of 
potentially effective producer price regulation must ride. 
The message of the Commission’s brief is clear to all who 
can read. Any producer who wishes to escape the confining 
atmosphere of Natural Gas Act regulation, the restraints 
of proper application of the ‘‘public convenience and nec- 
essity’’ test and the rigors of ‘‘just and reasonable’’ pric- 
ing, need only purvey his gas (at a price which is the 
equivalent of the highest per Mcef price to date negotiated 
on the to date unregulated market) by means of lease-sale 


1 Phillips Petroleum Co. v. State of Wisconsin, 347 U. S. 672; 
City of Detroit v. F. P. C., 97 App. D. C. 260, 230 F. 2d 810, cert. 
os ne U. S. 829; Atlantic R’f’g. Co. v. Pub. Serv. Comm., 360 
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rather than conventional gas-sale. Once this simple, for- 
mal alteration of the norm has been effected, the Commis- 
sion’s formidable statutory interest in the propriety, public 
convenience and necessity and justness and reasonableness 
of his price will melt away to an innocuous concern with the 
“‘prudence’’ of the buyer, as that term would be used in 
relation to the buyer’s purchase of any unregulated article 
or commodity (FPC Br., p. 25). In the process, while re- 
peated, solemn, serious and thoughtful pronouncements 
by this Court and the Supreme Court of the United States 
are ushered politely into oblivion, six years of endeavor to 
achieve meaningful regulation of natural gas prices will 
vanish, unmourned by FPC, down the drain. 

Were such a determination necessitated by the Com- 
mission’s lack of authority over pipeline gas costs thus in- 
curred, obviously petitioner could not complain. As the 
Commission admits, however, this is not so. 

Were such a determination justified in the present case, 
by evidence to support the Commission’s bold claim of 
“‘prudence”? and sound ‘managerial initiative and fore- 
sight”? on the part of Texas Eastern in undertaking to ex- 
pend $181,065,000 for gas supplies; were it offset, in the 
present case, by evidence to bear out the respondent’s claim 
that the public interest will be served by this “leasehold 
transaction which avoids Commission jurisdiction’? (FPC 
Br., p. 26) and saddles the consumer with an unassailable 
gas acquisition and production cost of 22.89¢ per Mcf, 
respondent at least would have satisfied its own standards 
for this certification. As we shall show, however, both of 
these claims are utterly unfounded. 

The acquisition price blessing aspect of the determina- 
tion below is admittedly gratuitous. It is demonstrably un- 
supported by evidence that approval of the cost of this 
jurisdiction-avoiding transaction was either required by 
the public convenience and necessity or was in the public 
interest. All evidence points to exactly the opposite con- 
clusion. For these reasons, and not because PSC would 
advocate, willy-nilly, ‘‘defeat’? of every form of doing 
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business that ‘‘successfully avoids the reach of the Natural 
Gas Act’? (FPC Br., p. 19), this determination is not within 
the range of the Commission’s permissible discretion. It 
is, on the contrary, arbitrary and capricious.” 


ARGUMENT. 


The Commission need not have ruled definitely 
upon the costs of the jurisdiction-avoiding gas acqui- 
sition in certificating Texas Eastern’s pipeline pro- 
posals. But having chosen to do s0, it could not dis- 
regard the price evaluation and consumer protective 
principles of the leading producer price cases. 


The Commission does not suggest that it was required 
to pass favorably upon Texas Eastern’s gas acquisition 
costs in order to certificate its pipeline construction pro- 
posals. It seems well aware that it always has possessed 
and frequently has exercised its power to certificate desir- 


able pipeline construction programs without indicating ap- 
proval for and, indeed, with strong indications of possible 


2 Texas Eastern’s brief advises that a motion to dismiss this 
appeal will be made ‘‘on the ground that (petitioner’s) application 
for rehearing does not comply with the provisions of Section 19(a) 
of the Natural Gas Act.’’ That section requires an application for 
rehearing of an FPC order to ‘‘set forth specifically the ground or 
grounds’’ upon which the application is based. It is premised on 
the simple and salutary theory that the agency should be afforded 
an opportunity to correct claimed errors before they are urged on 
appeal. Southland Industries v. Federal Communications Com’n., 
69 App. D. C. 82, 99 F. 2d 117, 121. In this case FPC, for whose 
benefit the rule exists, does not profess surprise at any claim of 
error raised by petitioner in its petition or its brief. Its denial of 
petitioner’s application for rehearing and its brief to this Court 
indicates that it comprehends fully and has always comprehended 
fully the precise nature of petitioner’s complaint. That complaint 
has been perfectly consistent throughout the proceeding below and 
in this Court. Therefore petitioner believes that orderly procedure 
‘will best be served by a separate answer to Texas Eastern’s motion 
if, as and when it is filed. Our present reply will be addressed only 
to the arguments on the merits. 
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subsequent disapproval of, contemplated underlying non- 
jurisdictional pipeline gas acquisition costs.* 

It was expressly and precisely with this expectation and 
on the understanding that the propriety of Texas Hastern’s 
gas acquisition costs would be deferred for later examina- 
tion that formerly protesting intervenors in the instant 
proceedings withdrew their objections to certification of 
Texas Eastern’s construction program. Hach notified the 
company and the Commission, on the record, that in with- 
drawing its objections it specifically reserved the right to 
examine into the reasonableness of the Rayne Field costs 
in an appropriate future Texas Eastern rate proceeding 
(RB. 1282, 1283, 1285-6). Opinion 322, as the Commission 
mow admits, demolished their expectations and made a 
travesty of their carefully reserved rights. Yet the opinion 
itself, a masterpiece of ambiguity, did not even extend to 
the intervenors the courtesy of a frank acknowledgment of 
what was being done. It was the dissenting Commissioner 
(on denial of petitioner’s application for rehearing; ie., 
when it was too late for the intervenors to protest) who 
advised the intervenors what the Commission now concedes 
—viz., that the point had already been resolved and that 
they had no worthwhile ‘‘rights’’ in the subject matter left 
for future preservation. This is the anomalous back- 
ground of the withdrawal of intervenor objections; a with- 
drawal which Texas Eastern characterizes correctly, 
though for the wrong reasons, as ‘especially significant’’ 
(TE Br., p. 6; FPC Br., p. 12). 

Nor does the Commission seriously suggest that the 
form of gas transfer involved in the second and final phase 


3 PSC Br., ftns. 14 and 21. The cases cited at p. 20 of the FPC 
brief, although ostensibly in accord, appear to be quite inapposite. 
Only one, Transcontinental Gas Pipe Line Corporation, 21 FPC 
138, involved a pipeline certificate proceeding. There the Commis- 
sion denied certification of the proposed pipeline construction pro- 

. As the Court and the Commission well know, no one 
advocated denial of certification of Texas Eastern’s pipeline con- 
struction program in this proceeding. And certification was not 
denied; it was granted. Therefore, the pertinence of the Trans- 
continental case is somewhat obscure. 
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of this proceeding precluded its application of the readily 
analogous principles of the three landmark producer price 
cases (Phillips, City of Detroit and Catco) in the manner, 
for example, requested by PSC’s application for rehearing 
(R. 3733-5). And having launched itself upon what it 
pretended was a cost evaluation undertaking herein, it 
certainly could not ignore the pall of imprudence (excessive- 
ness) with which Catco had cloaked 22¢-23¢ per Mef gas 
acquisition costs in this very marketing area. See also 
Pub. Serv. Comm’n v. Fed. Power Comm’n (Transco-Sea- 
board) 361 U. S. 195 (1959)—23¢-plus per Mef perforce 
equally suspect. 


Using the Commission’s own standards for evaluat- 
ing the public convenience and necessity of a jurisdic- 
tion-avoiding transaction, there is no support for its 
conclusion that the Rayne Field transaction was “pru- 
dent” or “reasonable.” 


In essence, the Commission says that it considered cer- 
tain collateral advantages of the lease transaction and con- 
cluded that Texas Eastern’s sacrifice of the ultumate con- 
sumer’s statutory right to just and reasonable producer 
rates in exchange for its (Texas Eastern’s) obtaining most 
of these enumerated advantages was a ‘“‘prudent bargain’’ 
and in the ‘‘public interest’. (FPC Br., pp. 9-11, 22-28). 
This, though it cost the hapless consumer some $181,065,000 
or the equivalent of an irreducible cost of 22.89¢ per Mcf. 
This, though no one made any effort to justify the 
cost other than by comparing it with an earlier pro- 
posed gas-sale price which the Commission knew, or should 
have known, it could not have certificated with any sem- 
blance of propriety. Transco-Seaboard. This conclusion, 
so derived, petitioner respectfully submits, is utterly unsup- 
ported by the evidence. Yet on this basis, and this basis 
alone, the Commission included in its pipeline construction 
authorization language which, it advises, will stand it ‘‘on 
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secure grounds in deeming these costs to be admissible 
[ie., recoverable from customers and consumers] in a 
[subsequent Texas Hastern] rate case’? (FPC Br., p. 16).4 
Most of the asserted ‘‘advantages’’ of this jurisdiction- 
avoiding transaction have previously been discussed in 
petitioner’s earlier brief (PSC Br., pp. 20-24). The briefs 
of respondent and Texas Eastern add two others, of sub- 
stantially the same variety, which have not heretofore 
been commented upon: (1) the ‘‘flexibility’’ afforded by 
the absence of take-or-pay provisions and (2) the benefit 
of the pipeline’s right to retain a portion of the condensate 
revenues (TE Br., pp. 7, 11-12; FPC Br., pp. 9-11). 
Evidently the Court is invited to infer that boons of 
this kind are unique, incompatible with conventional, regu- 
lated natural gas acquisitions and therefore worth Texas 
Eastern’s sacrifice (not for itself, but on behalf of its ulti- 
mate consumers) of just and reasonable producer prices 
for natural gas. As no one should know better than the 
Commission, nothing could be farther from the truth. 
Pipeline retention of some or all condensate revenues isa 
familiar incident of many conventional, subject-to-regula- 


tion gas purchase contracts. Flexible take-or-pay provi- 
sions and sometimes the elimination of take-or-pay 
provisions are common features of conventional, subject- 
to-regulation, gas purchase contracts. 


4In a dazzling display of circularity, respondent, which main- 
tains that it is not obliged to concern itself with the costs of the 
Rayne Field sellers, offers the soothing assurance that ‘‘assuming, 
arguendo, that the Act requires a probing of the original cost of the 
leaseholds to the assignors, then such matters can still be explored 
in a (Texas Eastern) rate case”’ (FPC Br., p. 21). Normally we 
would agree, although we believe it would be far more practical and 
fair to conduct such an exploration at the outset. We suggest, 
however, that no such exploration can or will ever take place if 
Opinion 322, which is predicated (as respondent agrees) on the 
proposition that the Act does not require this ‘‘probing’’, is per- 
mitted to stand. 


5 Bl Paso Natural Gas Co., et al., Docket Nos. G-13862, e¢ al., 
Op. 335, 23 F. P. C. 369 at p. 392 (Examiner’s decision) ; cf. Peoples 
Gulf Coast Natural Gas Pipeline Company, etc., et al., Docket Nos. 
G-19086, e¢ al., 24 F. P. C. , July 1, 1960, p. 9 Mimeo. 
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Had Texas Eastern acquired these terms at a lower 
cost than they have been obtained under other conventional, 
subject-to-regulation, certifiable gas purchase contracts; 
were these terms to result in lower gas rates to the consum- 
ing public served through Texas Eastern, there might then 
be some basis for the Commission’s claim that the com- 
pany’s surrender of the consumer’s right to just and rea- 
sonable prices was ‘‘prudent’’, in the public interest and 
required by public convenience and necessity. Obviously, 
however, such is not the case here. Texas Eastern’s per- 
manently blessed gas cost of up to 22.89¢ per Mef is equal 
to the highest range of initial costs under the conventional, 
subject-to-regulation, gas purchase contracts which have 
thus far been negotiated in a virtually unregulated market. 
And the propriety of that upper range has long been and 
remains under attack and most skeptical judicial scrutiny. 
Texas Eastern’s permanent cost for this gas acquisition, 
more than 40% above its subject-to-regulation cost for 
previous, similar (ie., field-purchased) gas acquisitions 
(PSC Br., pp. 3-4) clearly portends higher gas rates, not 
lower rates, to the consumer. Opinion 322 does not indicate 
in what way the public is to be convenienced by the pipe- 
line’s obtaining of these ‘‘advantages’’, at this cost. The 
evidence does not demonstrate that the procurement of 
these ‘‘advantages’’ necessitates sacrifice of the Natural 
Gas Act’s protection against price exploitation. And even 
if it be assumed, arguendo, that it does, there is not one 
word of proof that they are remotely worth it. 

The Commission’s subtle endeavor to minimize the 
importance and discount the value to the consumer of the 
jast and reasonable price protection here bargained away 
by Texas Eastern with its approval, is both astonishing 
and disheartening. It has been told, on numerous occasions, 
that the purpose of the Natural Gas Act was to underwrite 
jast and reasonable rates to consumers.* It has declared, 
on numerous occasions, that initial pipeline gas costs at 


oak E.g., Atlantic B’f’g. Co. v. Pub. Serv. Comm’n., supra, at p. 
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levels Jess than the permanent 22.89¢ per Mcf cost at issue 
here (for gas acquisitions which were proclaimed to be as 
admirable in their non-price features as the Rayne Field 
gas acquisition) were of such grave import to the consum- 
ing public as to necessitate urgent and immediate investi- 
gation of the justness and reasonableness of the sellers’ 
charges.” It has not yet completed one major investiga- 
tion of this type, however. Yet it now hypothesizes, with 
fine impartiality but without a shred of evidence to support 
the hypothesis and in flat contradiction of every cost of 
service study presented by its own staff in pending pro- 
ducer rate cases,® that its yet unissued producer rate 
determinations may lead as readily to higher as to lower 
producer prices and resulting pipeline gas costs (FPC 
Br., p. 26)! Accordingly, it would have this Court shrug 
off as inconsequential, just as the Commission shrugged 
off without mention in Opinion 322 and with disparaging 
mention in its brief, the loss of the consumer’s statutory 
right to just and reasonable producer prices, in appraising 
the ‘‘prudence”’ and ‘‘public”’ interest of a jurisdiction- 
avoiding, 22.89¢ gas acquisition transaction. This peculiar 
posture, this things-will-be-worse-when-we-start-to-regu- 
late-them attitude, petitioner finds discouragingly incom- 
patible with a sincere regard for the Commission’s duties 
under the Natural Gas Act. 

In an apparent endeavor to becloud this vitally impor- 
tant case with an irrelevant argument, respondent suggests 
that PSC would have the Commission ‘‘regulate the prices 
at which any businessman may sell goods or services to 
Texas Eastern’? (FPC Br., p. 15). Of course PSC would 
neither have nor ask any such thing. Of course FPC has 
no color of regulatory jurisdiction whatever over the price 
of unregulated goods and services, regardless of the form 


7E.g., Continental Oil Co., e¢ al., Doc. Nos. G-11024, et al., 17 
F. P. C. 880, 882. 


8In Continental’s rate proceeding (Doc. No. G-16966), for 
example, the staff’s studies, using several test years, including 
exploration and development costs and a 9% rate of return, show 
a cost of service under 9¢ per Mcf. 
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of transaction by which they are conveyed. Of course 
FPC could properly find Texas Eastern’s acquisition of 
such unregulated items to be ‘“‘prudent’? without requiring 
cost of manufacture or production evidence, whatever the 
form of acquisition involved. Its jurisdiction over the 
sellers’ prices would be non-existent in any event. But we 
are not here concerned with an acquisition of any wnregu- 
lated goods and services. We are here concerned with an 
acquisition of natural gas, over which, in ordinary circum- 
stances, the Commission’s regulatory jurisdiction is 
undenied, undeniable and specifically designed to ‘‘under- 
write just and reasonable rates to the consumers.”’ 
Respondent itself acknowledges the crucial distinction 
between a natural gas purchase and any other kind of 
purchase, when it labels this a “transaction which avoids 
Commission jurisdiction.” Obviously that label could not 
be applied to any other purchase but an acquisition of 
natural gas. As to other items, there is no “¢Commission 
jurisdiction’’ to ‘‘avoid.”” 

We respectfully submit that a pipeline acquisition of 
this commodity, in a form of “transaction which avoids 
the Commission’s jurisdiction,’ cannot conceivably be 
found to be ‘“‘prudent”’, consistent with the public interest, 
or required by public convenience and necessity unless it is 
clearly demonstrated to be no more unfavorable to the 
consumer than the only possible alternative—ie., a con- 
ventional, subject-to-regulation, certifiable form of gas 
acquisition. We submit, further, that there is no evidence 
in this record to demonstrate that the present jurisdiction- 
avoiding acquisition is remotely as favorable to the con- 
sumer or as ‘‘prudent” as an alternative, price-regulated 
acquisition which the Commission could, with propriety, 
certificate. We repeat, the instant permanent cost is as 
high as the uppermost ranges of contemporary, subject- 
to-regulation-and-reduction gas costs currently being bar- 
gained in an unregulated market. And no price that high 
has yet been properly certificated. The non-price features 
of the instant acquisition, though singled out for unusual 
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comment, are no different or any better than those to be 
encountered in any number of conventional, subject-to- 
regulation gas purchase contracts. Their value to the 
consumer, if any, has not been shown. There is no basis 
for even the wildest surmise that they are worth the cost 
incurred. 

In short, there is no evidence in this record, either under 
Phillips, City of Detroit, and Catco principles and stand- 
ards, or under any other set of reasonable principles and 
standards, to support the claim that Texas EKastern’s 
instant relinquishment of the consumer’s right to just and 
reasonable producer prices and its incurrence of perma- 
nent, irreducible, but fully recoverable-from-the-consumer 
gas costs of 22.89¢ per Mcf, were ‘reasonable’’, ‘‘pru- 
dent”’, or required by public convenience and necessity. On 
the contrary, Catco, Transco-Seaboard and their many 
pending counterparts would make it appear that such was 
simply gross extravagance at the consumer’s expense. 


The Rayne Field jurisdiction-avoiding gas trans- 


fer transaction will not achieve or promote “non-dis- 
ruptive price stability”. 


Perhaps the most disconcerting aspect of this case is 
the enthusiasm of FPC, more than six years after its 
unwilling assumption of producer price jurisdiction, for 
the price ‘‘stability’’ achieved by the instant, costly juris- 
diction-avoiding gas acquisition (FPC Br., pp. 9-10; TE 
Br., pp. 7, 15). Petitioner, a sister regulatory agency of 
more than a half-century’s standing, is impelled to observe 
that it most certainly has not been its experience that price 
stability in a regulated industry—at a level consistent with 
the public interest—is to be achieved by avoidance of regu- 
latory jurisdiction in lien of operating within the regula- 
tory framework. Nor do we believe that FPC’s own ‘‘nigh 
interminable delays’’ in resolving its producer price prob- 
lems affords it an excuse, much less a rational basis, for 
its unsupported finding that a ‘‘fixed’’—Le., permanent 
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and irreducible—gas acquisition payment of $181,065,000 
and resulting pipeline gas cost of 22.89¢ per Mef is in the 
public interest. 

Moreover, we are at a loss to understand the allegation 
that this ‘‘fixed’’ price—at this level—will not be ‘“‘dis- 
ruptive’’® The sellers under this transaction will receive 
payments almost exactly equivalent to what they would 
realize from a conventional gas sale at the instant 22.89¢ 
per Mef cost to Texas Eastern (see infra pp. 14-15). They 
have not been required to produce one atom of evidence to 
show the propriety of these payments. As the Catco and 
Transco-Seaboard cases disclose, sellers at similar prices 
under conventional methods of gas transfer, must demon- 
strate by evidence the propriety of their initial prices or 
accept lower, price-conditioned certificates. Several are 
engaged in proceedings for those purposes at this moment. 
If the instant determination is permitted to stand, it is 
only too painfully apparent that the Catco and Transco- 
Seaboard prices, notwithstanding the Catco and Transco- 
Seaboard decisions, will be embedded, and embedded irre- 
ducibly, into the southern Louisiana price structure, not 
because of convincing evidence of their propriety, but be- 
cause of alteration in the form of gas conveyancing. Peti- 
tioner is unable to conceive of any disruption more violent 
or more deleterious to the gas consumer than that prospect. 


The proven cost of the Rayne Field jurisdiction- 
avoiding gas acquisition is 22.89¢ per Mcf. The pay- 
ment to the producers is substantially equivalent to 
a conventional gas sale at the same figure. 


Respondent FPC concedes that the gas cost it envi- 
sioned when it authorized Texas Eastern’s construction 


® Happily, this transaction will not provoke triggering, for which 
petitioner is very thankful indeed. As we have had occasion to 
remark before, however, the fact that the price provisions could 
have been worse should not be mistaken for evidence that they are 
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program, including its acquisition of the Rayne Field 
leases, was 22.89¢ per Mcf. It now argues, however, that 
Texas Eastern’s cost may turn out to be something differ- 
ent. It also argues that petitioner’s statement, concerning 
the real value of the sale to the assignors, is ‘‘unfounded’’ 
(FPC Br., p. 16). 

Respondent-intervenor Texas Eastern, on the other 
hand, does not dispute the almost self-evident proposition 
that the sellers will realize virtually the same amount as 
they would receive in a conventional gas sale at 22.89¢. It 
suggests, however, that its own cost will be something less 
than that figure. It also adds the very familiar representa- 
tion that ‘‘the cost of acquiring the Rayne Field leases 
would not [of ttself] make it necessary for Texas Eastern 
to file an application for an increase in its rates’? (TE Br., 
p. 15 R. 851). This latter representation should not, of 
course, hastily be misread as a commitment by Texas Hast- 
ern not to pass on to its customers its increased Rayne Field 
gas costs. As prior experience has demonstrated, the repre- 
sentation is a common euphemism meaning that the costs 
of the Rayne Field gas will be included in Texas Eastern’s 
next rate filing, whenever submitted. As long as so under- 
stood, petitioner does not quarrel with this representation. 

Texas Eastern’s suggestion that its gas cost will be less 
than the 22.89¢ understood by both petitioner and the FPC, 
apparently is based on the theory that some portion of the 
2.3¢ Louisiana severance tax will be paid by royalty and 
minority owners on their approximately 20% interest in 
the Rayne Field gas (TE Br., pp. 5-6, ftn. 4). Since the 
assumed payment for those interests was based on an 
alleged ‘‘market’’ price, ex-tax, of 22.6¢ per Mef, it obvi- 
ously follows that any continued tax liability on their part 


20 As the Supreme Court’s Catco opinion discloses, a similar 
assurance by the buyer in that case was duly followed by a rate 
filing which included the Catco gas costs. In the Transco-Seaboard 
case, the buyer’s assurance that its purchase would necessitate a 
rate increase of only 2¢ per Mcf. was shortly followed by a filing 
for almost 4¢ per Mcf. 
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contemplates an offsetting payment for their interests of 
22.6¢ plus tax. The effect on Texas Eastern’s cost, there- 
fore, of a possible difference in the incidence of Louisiana 
tax liability, is a complete washout. 

Both Texas Eastern and the Commission observe that 
a possible underestimate of the volume of gas reserves 
under Rayne Field and/or a possible overestimate of Texas 
Eastern’s cost of acquiring royalty and minority interests 
would result in a lower Mef cost for the acquisition of the 
Rayne Field gas than the 22.89¢ declared by respondent 
to be ‘‘prudent’’ and ‘‘reasonable’’ (FPC Br., p. 9; TE 
Br., pp. 5-6). By the same token, of course, a possible 
overestimate in the volume and/or a possible underesti- 
mate in the minority and royalty interest costs, would 
produce exactly the opposite result. However, neither the 
Commission nor Texas Eastern, who are certainly in the 
best position to know, advise that any errors in the origi- 
nal estimates have now come to light. Accordingly, there 
seems to be no reason whatever to indulge respondents’ 
present desires to cast doubt upon the figure presented by 
the one and accepted by the other, on the basis of the 
evidence, as the accurately estimated cost to Texas Eastern 
of the Rayne Field gas.™ 

According to that evidence the majority owners of 
79.14129% of the reserves (783,498,800 Mcf) would receive 
@ unit price of 17.15¢ per Mcf. Manifestly, however, that 
unit price is appreciably understated when improperly 
compared with conventional gas sale prices (see TE Br., 
p- 16). Under this transaction the total price is to be 
recovered by the sellers in 16 years with an immediate 
down payment of $12,420,500, or over 9%, rather than in 
equal annual installments over 20 years as under conven- 
tional gas sale contracts. The instant unit price of 17.15¢ 
per Mef, therefore, is equivalent in its value to the majority 


11 It is of course possible that the Commission may reduce Texas 
Eastern’s rate of return below its claimed 634%. Since return and 
related income tax requirements, at the 634% level, account for only 
2.3¢ of the total 22.89¢ Rayne Field cost, reduction of that item 
obviously would not appreciably affect the presently estimated cost. 
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sellers to a price of 19.91¢ per Mcf under a conventional 
20-year gas sale.” 

The remaining 20.85871% of the reserves will be paid 
for, according to the evidence, at the rate of 22.6¢ (ex-tax) 
per Mef, presumably over a 20-year period.” The average 
of these prices (19.91¢ for 79.14129% and 22.6¢ for 
20.85871% of the reserves) is 20.47¢ per Mef, to which 
must be added the Louisiana severance tax of 2.3¢ per 
Mcf. It is this unit price of 22.77¢ per Mcf which measures 
the real value to the sellers of the instant, jurisdiction- 
avoiding transaction. If the Commission, in issuing its 
Opinion 322 was laboring under any delusion that it was 
countenancing a non-jurisdictional payment equivalent to 
only 17.15¢ per Mef, as its brief herein would indicate, 


2 According to standard annuity tables, and using a discount 
rate of 6%, the present value of a $12,420,500 down payment plus 
$121,975,200 over a 16-year period is exactly equal to the present 
value of a sale of 783,498,800 Mef of gas at 19.91¢ over a 20-year 
period. 

1. The present value 
16 years = ......... = $77,041,787 


+ a down payment Of. cscs _ 12,420,500 


= present value of the Rayne Field 
Tease Sale .......cccsscescsscceeceeeeseeseeseee $89,462,287 


2. 783,498,800 Mcf x 19.91¢ = $155,994,597 
The present value, at 6%, of $155,994,597 over 
20 Years = ....--.ccseceseecneenserensensnseesensnssnsnnenseneeseneenennen $89,462,287 


13 The evidence does not indicate clearly whether minority and 
royalty interest owners will be paid over 20 years or in 16 years as 
the majority interest owners. To be conservative, petitioner assumes 
a 20-year term of payment. Obviously, if the period is shorter, the 
value of the 22.6¢ unit price would be greater. 
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the enormity of that misapprehension alone would require 
reversal of the determination subject to review. 


Respectfully submitted, 


Kent H. Brown, Counsel, 
Public Service Commission of 
The State of New York, 
Office and Post Office Address, 
55 Elk Street, 
Albany 1, New York. 


Bazsara M. Sucnow, 
Of Counsel. 


Dated: August 11, 1960. 


